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No. 11,743 
Questions Presented 

1. In an action for declaratory judgment to establish ap¬ 
pellant’s American citizenship, where the issue is one of 
appellant’s identity as the son of an American citizen and 
■where appellant’s uncle and American father, who w*ere 
present at his birth, identified appellant as the individual 
he claims to be, and such testimony is uncontradicted, un¬ 
impeached, and credible, may the trier of facts disregard it? 

2. May adverse inferences be drawn from appellant’s 
failure to produce other witnesses who are not as conversant 
with the issues, from non-resemblance of appellant to his 
father, from failure of appellant to reside in the United 
States with his father, and from inconsistent statements 
upon collateral matters? 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,743 


LEE KWOCK DUN, by his next friend LEE YOU POY, 

Appellant, 

VS. 


HERBERT BROWNELL, Attorney General of the 

United States 


Appellee. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment of the District Court 
entered after trial in favor of appellee on January 5, 1953 
(J. A. 113). The opinion of the court set forth at page 105 
of the Joint Appendix herein is not reported. 

The appellant seeks a declaratory judgment pursuant to 
8 U. S. C. 903 that he is a citizen of the United States. The 
jurisdiction of the District Court was invoked under 8 
U. S. C. 903 and this court has jurisdiction of this appeal 
pursuant to 28 U. S. C. 1291. 
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Statute Involved 

Revised Statutes, Section 1993 (2 Stat. 153) in force from 
April 14, 1802, until May 24, 1934 (48 Stat. /9/, 8 XT. S. C. 
6), provides as follows: 

“All children heretofore born or hereafter born out 
of the limits and jurisdiction of the United States, whose 
fathers were or may be at the time of their birth citi¬ 
zens thereof, are declared to be citizens of the United 
States; but the rights of citizenship shall not descend 
to children whose fathers never resided in the United 
States.” 

Statement 

Appellant sought admission to the United States as an 
American citizen. He was accorded a hearing before a 
Board of Special Inquiry in San Francisco in January and 
February, 1949, where he testified through an interpreter 
(Defendant’s Exhibit 1). Thereafter he was ordered ex¬ 
cluded. A de novo judicial hearing was accorded below in 
this action seeking a declaratory judgment of citizenship. 
Judgment was rendered for defendant. 

The issue presented herein is whether appellant, Lee 
Kwock Dun, is the son of Lee You Pov, an American citi¬ 
zen. 

If he is, then, he is a citizen of the United States pursuant 
to Revised Statutes, Section 1993 (2 Stat. 153). See Weedin 
v. Chin Bow, 274 U. S. 657 (1927). 

The following facts were conceded in the court below: 

1. The appellant, Lee Kwock Dun, was born in China on 
December 27, 1932. (Paragraph 3 of complaint, admitted 
by paragraph 3 of Answer.) 

2. Lee You Poy is a citizen of the United States since 
birth and an honorably discharged veteran of World War II. 
(Paragraph 4 of complaint admitted by paragraph 4 of 
Answer.) 
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3. Lee You Poy is the father of a son, named Lee Kwock 
Dun, and listed the said Lee Kwock Dun as a dependent 
when he executed his Selective Service questionnaire (J. A. 
94-95). 

4. Blood tests do not exclude Lee You Poy as the father 
of appellant (J. A. 95). 

At the trial below, three witnesses testified: 

Lee You Poy testified that the appellant is his son, that 
he was in China from 1929 to 1934, that in 1929 he married 
Tom Shee in his native village (Yon On), that three chil¬ 
dren were born of this relationship, including appellant who 
was delivered by Lee You Poy’s mother in his presence 
(J. A. 90-95). Cross-examination failed to impeach the wit¬ 
ness. 

Lee You Fon* an American citizen, testified that he was 
the brother of Lee You Poy and an uncle of appellant, that 
he returned to China with his brother Lee You Poy in 1929, 
and remained there for ten years, that Lee You Poy married 
Tom Shee, that appellant was born of this marriage, that 
the witness was present at the birth of appellant and lived 
in the same house with him, that when appellant was four 
or five years old he fell and has had a scar on his face be¬ 
tween his eyebrows as a result of this fall, that he now recog¬ 
nizes appellant by this scar and by his face. Cross-exami¬ 
nation left the witnesses’ testimony unimpeached and 
uncontradicted (J. A. 50-59). 

Appellant, Lee Kwock Dun, testified through an inter¬ 
preter that he was born in China on December 27,1932, that 
he went to school from the ages of seven to ten or eleven and 
then again from the age of fifteen to seventeen (J. A. 25, 33, 
36), that he has had a scar on his face since the age of four 
or five as the result of a fall (J. A. 27), that the witness, Lee 


* Incorrectly noted as Ton in original minutes. 
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You Poy, was his father and the witness, Lee You Fon, 
was his uncle (J. A. 25, 26). 

Upon cross-examination of appellant, the following testi¬ 
mony was adduced: 

1. Appellant did not know whether his father was a United 
States citizen or upon what basis his own claim to citizen¬ 
ship rested (J. A. 68). 

2. When interrogated as to where his paternal grand¬ 
mother resided, appellant testified that she lived in another 
village, Bok Shui Tung (J. A. 65). On redirect examina¬ 
tion, appellant denied that his father's mother lived in 
Bok Shui Sui but affirmed that she lived in the same house 
with his father and appellant (J. A. 87). He so testified 
in the administrative hearing before a Board of Special 
Inquiry (Defendant’s Exhibit 1). 

3. Appellant’s testimony before the Board of Special 
Inquiry is to the effect that there w’ere wooden gates in the 
village. At the trial here he testified that the gates were 
bamboo (J. A. 70). 

4. The Board of Special Inquiry transcript reveals that 
appellant asserted that Yin Sin School was one story in 
height. At the trial herein, he testified that the school was 
one story with a balcony (J. A. 41). 

5. The Board of Special Inquiry transcript shows that 
appellant testified that Toy Shan city was due east from 
his native village but at the trial herein he claimed it was 
southwest (J. A. 73). 

6. At the Board of Special Inquiry hearing appellant at 
first stated that he did not know what a rice pounder was, 
and then stated that there was none in his house. At the 
trial herein, he acknowledged that there was one in his 
house (J. A. 73). 

7. Appellant testified as did his uncle, Lee You Fon, that 
his home in his native village w T as the twelfth house in the 
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second row of the village (J. A. 54, 75, 76). Both testified 
that there were about two vacant lots in the row (J. A. 55, 
77). However, they disagreed as to which lots were vacant 
(J. A. 55, 77). 

Opinion and Rulings of the Court Below 

The court below disregarded the uncontradicted and un¬ 
impeached credible testimony of Lee Poy You and his 
brother Lee You Fon. It ruled in favor of defendant, as 
revealed by the oral opinion below (J. A. 105) because: 

1. Appellant did not live with his father. 

2. Appellant did not resemble his father. 

3. Appellant’s testimony in San Francisco and at the 
trial below was contradictory. 

4. Appellant failed to produce additional witnesses, par¬ 
ticularly his brother, Lee Kwock Kang. 

Summary of Argument 

The court below erred: 

1. In refusing to accredit the uncontradicted, unim¬ 
peached, credible testimony of Lee You Pon and Lee You 
Fon that appellant was the son of Lee You Pon. 

2. In drawing an adverse inference from appellant’s 

(a) failure to produce other witnesses, 

(b) from his lack of resemblance to his father, and 

(c) from his failure to reside with his father in the 
United States. 

3. In admitting the Board of Special Inquiry transcript 
over objections and giving controlling weight to alleged in¬ 
consistencies therein contained. 
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Point I 

The Direct Uncontradicted, Unimpeached, Credible Testi¬ 
mony Herein as to Relationship May Not Be Disre¬ 
garded 

There was no dispute herein, that Lee You Pov had a son, 
Lee Kwoek Dun born in China (J. A. 95, 111). Nor was it 
denied that appellant, Lee Kwock Dun, was bom in China 
on December 27, 1932. The sole dispute was whether ap¬ 
pellant, Lee Kwock Dun, was that son (J. A. 95). 

Lee You Poy testified that appellant is his son, that ap¬ 
pellant was delivered by his mother, and that he was the 
issue of his marriage with Tom Shee (J. A. 90-95). His tes¬ 
timony was confirmed by a brother of Lee You Poy, Lee You 
Fon, who was present at appellant’s birth, who observed 
appellant’s fall at the age of four or five when he was 
scarred upon his face, and who testified at the trial herein 
to the recognition of appellant’s scar and face (J. A. 53, 54). 
Appellant’s testimony upon his relationship was in con¬ 
formity with the testimony of his witness (J. A. 27). 

Direct testimony to contradict this evidence of relation¬ 
ship was entirely lacking. 

The direct credible testimony of the father and uncle of 
appellant was unimpeached, and uncontradicted. It may 
not be disregarded especially since no evidence was pre¬ 
sented to the contrary. 

It is axiomatic that positive credible testimony as to a 
particular fact, uncontradicted by any one should control 
the decision of the court 

Chesapeake & Ohio Railway Co. v. Martin, 283 IJ. S. 209 
(1930). 

Forarn et al. v. Commissioner of Internal Revenue, 165 
F. 2d 705 (C. A. 5, 1948) 

Sam Francisco Ass’n for the Blind v. Industrial Aid, 
152 F. 2d 532, 536 (C. A. 8, 1946) 
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The Circuit Court of Appeals for the District of Columbia 
Circuit, in Stone v. Stone, 136 F. 2d. 761, 764 (1943), a 
divorce action, stated the rule as follows: 

“In this case there was positive testimony, uncon¬ 
tradicted and not inherently improbable. Neither a 
jury nor a judge is at liberty to disregard such evidence 
. . . ‘where the testimony is all one way, not incon¬ 
sistent, contradicted, or discredited, such testimony 
cannot be disregarded or ignored by a judge or jury, 
and if one or the other makes a finding which is con¬ 
trary to such evidence, or which is not supported by it, 
an error results, for which the verdict or decision, if 
reviewable, must be set aside. To hold otherwise would 
vest the triers of facts in cases subject to review with 
authority to disregard the rules of evidence which safe¬ 
guard the liberty and estate of the citizen.’ Kelly v. 
Jackson, 6 Pet. 622, 631, 8 L. Ed. 523.” 

See also Walker v. Warner, 31 App. D. C. 76, 87 (1908); 
George v. Capital Traction Co., 295 Fed. 965, 968 (1924); 
Brown v. Peterson, 25 App. D. C. 359, 363 (1905). 

In the instant case the uncle and father of appellant were, 
it is true, interested witnesses. But their testimony was 
credible, uncontradicted, and unimpeached. The general 
rule is applicable to the testimony of such interested wit¬ 
nesses. Foran et al v. Commissioner of Internal Revenue, 
supra; San Francisco Ass’n for the Blind v. Industrial Aid, 
supra. Only inference and surmise, as we shall show below, 
was offered in opposition to such direct uncontradicted 
testimony. We believe that the findings below, founded 
upon the uncertainty of inference and surmise and in dis¬ 
regard of uncontradicted direct testimony, constituted 
error. 

A rebuttable inference “must necessarily yield to credible 
evidence of the actual occurrence” Pennsylvania R. Co. v. 
Chcmberlain, 288 U. S. 333, 341 (1933). Whatever infer- 
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ences, if any, may be drawn from inconsistent statements 
upon collateral matters made by appellant, such inferences 
must yield to the credible direct evidence of the actual 
occurrence of his birth and his relationship, testified to by 
two witnesses who were unimpeached and uncontradicted. 

Point II 

Adverse Inferences Were Improperly Drawn by the Court 

Below 

The Court below drew adverse inference against appel¬ 
lant because (J. A. 106, 107): 

1. He failed to produce other witnesses. 

2. He did not resemble his father. 

3. He did not reside with his father. 

4. He did not testify consistently in San Francisco 
or at the trial herein. 

We believe that these adverse inferences were improperly 
drawn and that they do not furnish a basis for disregarding 
the direct credible evidence herein. 

1. Failure to produce other witnesses. 

Government counsel repeatedly referred during the trial 
herein to appellant’s failure to produce his brother, Lee 
Kwock Kang (J. A. 39, 85). Lee Kwock Kang was one year 
older than appellant (J. A. 31). Apparently the Court 
below agreed with government counsel because it ruled that 
appellant’s failure to produce additional witness founded 
an adverse inference against appellant. (J. A. 107). In 
so doing, the Court erred. 

Appellant produced witnesses who w’ere present at his 
birth—his uncle and his father. His uncle resided with 
appellant in the same house from 1932 to 1939, a period of 
seven years. (J. A. 52, 53). The testimony of Lee Kwock 
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Kang, which obviously could contain no personal knowledge 
about appellant’s birth, would at most be cumulative. 

The rule permitting an unfavorable inference to be drawn 
from failure to call witnesses “does not obtain when the 
uncalled witness is purely cumulative, and when he was 
not in a better position to know the facts than those who 
were called. Any other rule would require a party to call 
all eyewitnesses at the risk of having it presumed that 
those not called would contradict those who were. The 
rule has no such purpose; it rests on the notion that the 
suppression of more cogent evidence than that produced 
is some indication that it would be unfavorable. Between 
witnesses having equal opportunity for observation it has 
never been applied.” Be Gregario v. United States, 7 F. 
2d 295, 296 (C. A. 2, 1925). 

Accord: Redwood Steamship Co. v. United States 
Shipping Board et al, 18 F. 2d 382 (C. A. 9, 1927) 

Appellant produced his best witnesses when he produced 
his father and uncle. The law did not require the produc¬ 
tion of a brother, one year older, upon penalty of an adverse 
inference. 

2. N on-Res emblance to Father. 

Before evidence of resemblance may be considered, 
opinion testimony must be given upon the subject. Adams 
v. State, 219 S. W. 460 (1920), Williams v. State, 85 So. 917 
(1920). 

In the instant case, the record is barren of any evidence 
as to whether appellant resembled his father. Yet his 
alleged lack of resemblance, influenced the Court to com¬ 
ment thereon (J. A. 106). Such comments were unjustified 
in view of the absence of any testimony upon the subject. 

Moreover, evidence as to family resemblance or non¬ 
resemblance has little if any probative value. Woodward 
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v. United States , 167 F. 2d 774 (C. A. 8, 1948). The Court 
below was obviously influenced by the failure of appellant 
to resemble his father. But such fact, even if properly 
established upon the record, could at most give rise to 
conjecture as to relationship and no inference of fact is 
properly drawn from such an uncertain premise. United 
States v. Ross 92 U. S. 281, 283, 284 (1875). 

3. Failure of Appellant to Reside with his Father in the 
United States. 

The Court below questioned appellant about his failure 
to live with his father in the United States and appellant 
explained that he was studying English and because his 
father had irregular hours of work, they were living at 
different addresses in Chicago (J. A. 82-84). Appellant’s 
father explained that he worked either from 5:00 o’clock 
in the morning until 3:00 or 4:00 o ’clock in the afternoon, 
or from 12:30 in the afternoon until 1:00 o’clock in the 
morning and accordingly arranged to have his son, who was 
attending school, live with a friend (J. A. 91.) 

Such arrangement is understandable. A family unit 
is necessarily not living under normal conditions where 
a father is employed during the evenings and early morning 
and where his wife is across the seas. To infer that a filial 
relationship does not exist because a twenty-one year old 
student son is living apart from a father who has such 
unusual working hours is to indulge in pure surmise. 

A child—particularly one of appellant’s age, who is a 
student, may live apart from his parent, without risking 
the adverse inference indulged in by the court below. 

The separation of father'and son noted by the court below 
did not establish non-paternitv. At most, it gave rise to a 
choice of probabilities which does not constitute evidence 
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but only conjecture and surmise upon which a judgment 
cannot stand. 

United States v. Ross, 92 U. S. 281, 283, Pennsylvania 
R. Co. v. Chamberlain, 288 U. S. 333, supra, 

Parker v. Gulf Refining Co., 80 F. 2d 795 (C.A. 6,1936) 
Aleocander v. Standard Accident Ins. Co., 122 F. 2d 995 
(C. A. 10, 1941) 

Gulf Refining Co. v. Mark C. Walker & Sons, 124 F. 2d 
420 (C. A. 6, 1942) 

Troutman v. Mutual Life Ins. Co., 125 F. 2d. 769, 773 
(C. A. 6, 1942). 

4. Inconsistent Statements by Appellant 

In Quentin Reynolds’ book, “Courtroom,” Judge Lei- 
bowitz observes (at page 205): 

“But both men and women can go completely away 
from the truth on the stand • * • Even well inten- 
tioned, honest witnesses. Remember the court-room 
is a strange place to them. It is not their natural 
metier. A prosecutor starts shouting at them in cross- 
examination; a defense counsel objects; the judge 
bangs his gavel. All this is apt to confuse a normally 
intelligent, calm person. Confusion is not an ally of 
truth.” 

Note may also be made of the comments of Judge Allred 
in Nieto v. McGrath, 108 F. Supp. 150, 154 (S. D. Texas, 
1951): 


“I have had enough experience with interpreters in 
the courts to know that often, on crucial points, there 
is disagreement between interpreters as to what the 
witness said, or as to the meaning of the answers he 
gave.” 

See also: Ponce v. McGrath, 91 F. Supp. 23, (D. C. S. D. 
Calif, 1950) 
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In the instant case not only was there courtroom confu¬ 
sion on the part of plaintiff and difficulty of interpretation, 
but also a third factor—the difficulties produced by a wit¬ 
ness of limited intelligence. Judge Leibowitz likewise re¬ 
flects upon the ease wdth which one may confound a simple- 
minded witness with Ivy League questions (Courtroom 
supra, p. 416). 

Appellant, a boy of twenty has had but four or five years 
of schooling (J. A. 33, 36). When asked wffiere his uncle 
lived in Chicago, he responded “San Francisco” (J. A. 
84). He did not know whether his father was a United 
States citizen, nor upon what basis he, himself, claimed 
American citizenship (J. A. 67, 68). He was even confused 
as to what a rice pounder is (J. A. 74). Added to this 
was the difficulty of translation and interpretation from 
the English to Chinese and back to English. Thus the word 
“row” was translated “road” (J. A. 75) until the mistake 
was discovered. What undiscovered mistakes of transla¬ 
tion lurk in the record is unknown. 

In Mar Gong v. McGranery, 109 F. Supp. 821, 824 D. C. 
(S.D. Calif., 1952) Judge Westover noted: 

“Chinese witnesses are often very literal in their tes¬ 
timony. Their interpretation of questions is not the 
interpretation as made by the occidental mind.” (Note 
illustration given by the Court, that plaintiff would not 
admit that he saw his wife until he looked upon her 
face.) 

In Wong Gum v. McGranery , 111 F. Supp. 114, 115 (D.C. 
N.D. Calif., 1953) the court remarked: 

“A discrepancy in any case is a poor crutch on which 
to lean, and in these cases discrepancies are often unre¬ 
liable. Because of the difference in customs between 
the t%vo races involved, the semantic problems arising 
in a trial of this nature and the difficulty of interpreta¬ 
tion, innocent discrepancies may creep into the record.” 
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Little wonder it was then, that a wavering unintelligent 
witness should become confused as to whether Toy Shan 
city was east or southwest from his native village (J.A. 73), 
or whether his schoolhouse had one story, or a story and a 
balcony (J. A. 41), or as to the composition of the gates in 
his village (J.A. 70), or as to the number of houses in his 
row in his native village (J.A. 77). [Appellant properly 
designated the row in which he lived and the position of his 
house in the row] 

In San Francisco in the administrative hearing, appellant 
testified that his paternal grandmother resided with him in 
his home in China. When asked the same question in the 
hostility and confusion of cross-examination at the trial 
herein, at first he denied that she resided with him. In the 
calm of redirect examination, however, he again reaffirmed 
that his grandmother resided with him (J.A. 87). Ob¬ 
viously, this inconsistency was a by-product of misinterpre¬ 
tation and confusion. 

However, it should be noted that none of these matters— 
the size of the schoolhouse, the direction of Toy Shan City, 
the composition of the village gates, the number of houses 
in the village row, and even the residence of one’s paternal 
grandmother had a direct bearing on whether appellant’s 
father was Lee You Poy. 

A. Inadmissibility of Prior Inconsistent Collateral 

Statements 

Objection was taken to the admissibility of the transcript 
of the administrative hearing (J.A. 95). It was inadmissi¬ 
ble and the Court below erred in considering it for im¬ 
peachment or any other purposes—even assuming arguendo, 
that its accuracy was established. In passing the remarks 
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of Chief Judge Metzer in Ponce v. McGrath, 91 F. Snpp. 23, 
24, 25 (D.C. S.D. Calif, 1950) should be noted: 

“In handling numerous Chinese immigration cases, 
I have learned that quite a few Immigration Officers are 
tough, rough, and designing in their methods of exam¬ 
ination, arising, no doubt, from many cases in which 
they have been fraudulently imposed upon, so that any 
case which causes the least suspicion in any one of their 
immediate group, is processed in a manner calculated 
to win a complete victory over the suspect in the record 
of testimony procured. 

• ••••• 

“As a simple illustration of arts: It has often been 
disclosed that many preliminary conversations, faulty 
interpretations, faulty hearing of reporters, with ad¬ 
vice given, and side remarks before and during Board 
hearings are not reported in the record • • • 

And yet, the Court below, utilized discrepancies in the 
administrative hearing without any knowledge or basis for 
evaluating the accuracy of the record. 

In addition, it should be noted that the discrepancies re¬ 
lated to collateral matters and could not be utilized to dis¬ 
credit appellant. 

In Thompson-Starrett Company v. Warren 38 App. D. C. 
310 (1912) a suit to recover damages for personal injuries, 
the Court decided : 

“The rule is 'well settled that if a witness is cross- 
examined to a fact purely collateral and irrelevant to 
the issue, and ans’wers it without objection, he cannot 
be contradicted. The reason is obvious. The investiga¬ 
tion might thus branch out into any number of imma¬ 
terial issues upon the mere question of the credibility 
of the witness. The test of whether a fact inquired of in 
cross-examinations is this: Would the cross-examining 
party be entitled to prove it as a part of his case tending 
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to establish his plea? ( Hildeburn v. Curran, 65 Pa. 
63) The rule established by the weight of authority is 
that the statement must be material, in effect involve 
an assertion inconsistent with one made on the stand 
and relevant; that'is to say, a fact that the cross-exam¬ 
ining party would be entitled to prove as a part of his 
case.” 

In McGlatham v. Pennsylvania R. R . Company, 72 F. 
Supp. 176 (D.C. E.D. Pa.; 1947) it was said: 

“But attacking a witness’s credibility cannot be 
shown by showing inconsistencies on collateral matters. 
The only true test is that laid down in Attorney Gen¬ 
eral vs. Hitchcock ‘Could the fact, as to which error is 
predicated, have been shown in evidence for any pur¬ 
pose independently of the contradictions?’ ” 

This rule of inadmissibility was recently referred to by 
the Supreme Court in Gordon v. United States, 344 U.S. 414, 
note 13, where Justice Jackson remarked: 

“We note in passing that the rules relating to im¬ 
peachment by prior self-contradiction, which provide 
that such contradiction may be shown only on a matter 
material to the substantive issues of the trial, contain 
within themselves a guarantee against multiplication 
and confusion of issues.” 

See also: Medlin v. County Board of Education, 167 
N.C. 239 (1914) 

In Askew v. The People, 23 Colo. 446 (1897) it was said: 

“The test of whether a fact inquired of in cross-ex¬ 
amination is collateral, is this: would the cross-exam¬ 
ining party be entitled to prove it as a part of his case, 
tending to establish his plea ? ’ ’ 

Accord: Denver City Tramway Co . v. Lamont, 53 Colo. 
292 (1912); Attorney General v. Hitchcock, 1 Exch. 104. 
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of Chief Judge Metzer in Ponce v. McGrath, 91 F. Supp. 23, 
24, 25 (D.C. S.D. Calif, 1950) should be noted: 

“In handling numerous Chinese immigration cases, 
I have learned that quite a few Immigration Officers are 
tough, rough, and designing in their methods of exam¬ 
ination, arising, no doubt, from many cases in which 
they have been fraudulently imposed upon, so that any 
case which causes the least suspicion in any one of their 
immediate group, is processed in a manner calculated 
to win a complete victory over the suspect in the record 
of testimony procured. 

• •#••• 

“As a simple illustration of arts: It has often been 
disclosed that many preliminary conversations, faulty 
interpretations, faulty hearing of reporters, with ad¬ 
vice given, and side remarks before and during Board 
hearings are not reported in the record * • • 

And yet, the Court below, utilized discrepancies in the 
administrative hearing without any knowledge or basis for 
evaluating the accuracy of the record. 

In addition, it should be noted that the discrepancies re¬ 
lated to collateral matters and could not be utilized to dis¬ 
credit appellant. 

In Thompson-Starrett C&nvpcuriy v. Warren 38 App. D. C. 
310 (1912) a suit to recover damages for personal injuries, 
the Court decided: 

“The rule is well settled that if a witness is cross- 
examined to a fact purely collateral and irrelevant to. 
the issue, and answers it without objection, he cannot 
be contradicted. The reason is obvious. The investiga¬ 
tion might thus branch out into any number of imma¬ 
terial issues upon the mere question of the credibility 
of the witness. The test of whether a fact inquired of in 
cross-examinations is this: Would the cross-examining 
party be entitled to prove it as a part of his case tending 
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In Hathaway v. Crocher, 7 Met. (Mass.) 262, 265, (1843) 
the rule was stated as follows: 

“If the fact to which the contradiction applies is a 
material fact, within the issue, he may be contradicted 
by evidence of other statement # * 

See also: 3 Wigmore, 1002; 1 Stark Evidence, 134,145. 

Whether Toy Shan City was east or west, the size of the 
schoolhouse and the place of residence of a grandmother 
were not a part of appellant’s or appellee’s case. It wns 
not material to the substantive issues of the trial. There 
was only one substantive issue—paternity. Upon that issue 
there were no contradictions. Hence impeachment upon 
collateral issues could not be permitted. 

B. Weight of Prior Inconsistent Statements Upon 
Collateral Matters 

In any event, we submit that little, if any weight could be 
given to the alleged prior inconsistent statements herein. 
That appellant had a bad sense of direction as to where 
Toy Shan City was with relation to his native village, that 
he was confused as to questions asked about his grand¬ 
mother or a rice pounder, that he had had a muddled picture 
as to the number of houses in his row, or that he considered 
a schoolhouse with a balcony as consisting of one, rather 
than two stories is hardly ground for discrediting the tes¬ 
timony of two witnesses who were present at appellant’s 
birth. 

Chung Pin Tin v. Nagle, 45 F. 2d 484 (C.A. 9,1930) ordered 
the issuance of a writ of habeas corpus and sustained the 
claim of American citizenship. Five discrepancies relied 
upon by the government related to: 


(a) The number of rooms in the ancestral hall. Appel¬ 
lant and his father differed, (b) Whether the family had 
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an ancestral tablet. Appellant and bis father differed, 
(c) Whether appellant had a large or small facial scar and 
whether it was located on appellant’s left temple or below 
his cheek bone. The governments contended that appel¬ 
lant’s father testified contrary to the facts on each of these 
points, (d) Whether a witness delivered money and a letter 
to appellant’s mother in China. The witness and the father- 
testified inconsistently with appellant’s testimony, (e) 
Whether the witness was accompanied by appellant to his 
door or to the village gate. The witness and appellant 
disagreed. 

The court said : 

“The testimony of the alleged father, taken at Los 
Angeles, covers upwards of twenty single spaced type¬ 
written pages, and the testimony of the appellant, taken 
at San Francisco, covers approximately seven pages. 
The witnesses were interrogated as to their home life 
and relatives, near and remote; as to the home village; 
the number of houses in the village, the names of the 
occupants and the names of their children; the name 
of the school teacher and the names of his wife and 
children; the number of children attending school and 
their names; the ancestral hall; and a multitude of other 
collateral questions. In all of this testimony there was 
such general agreement, and the scope of the examina¬ 
tion was so broad, as to preclude any reasonable proba¬ 
bility of coaching or collusion. 

The importance of discrepancies in testimony must 
be determined from the entire record in the case, and 
when the discrepancies in question are considered in 
that light, they did not, in our opinion, justify the re¬ 
jection of all testimony given by witnesses who were 
not otherwise impeached.” 


In Young Len Gee v. Nagle, 53 F. (2d) 448, (C.A. 9,1931) 
the Court of Appeals sustained a writ of habeas corpus 
which alleged that the appellant was the son of an American 


citizen father. The court pointed out that there was a sub¬ 
stantial agreement between the witnesses on such a wide 
range of questions as seems to the court “to be attributable 
only to the real existence of the claimed relationship and not 
to any conspiracy and/or intensive coaching of the present 
appellant and the two sons of Young Ng who have been 
previously admitted.” 

Three discrepancies were relied upon by the Government 
to overcome the burden of proof established by the appel¬ 
lant, to-wit with reference to the texture of skylights in the 
home of the appellant, position of the ancestral cemetery, 
and the arrangement of the desk in a school room in China. 
With reference to these discrepancies the court said: 

“We think that none of these three either separately 
or collectively are sufficient to warrant the exclusion or¬ 
der of the Board of Special Inquiry. It is not that 
we are substituting our judgment on the admitted evi¬ 
dence for that of the Board; it is rather that the weight 
of the evidence in support of the claimed relationship 
is so strong, and supported by those imponderables of 
which the Board may take cognizance, that any failure 
to recognized the claimed relationship is a purely capri¬ 
cious and arbitrary action on the part of the Board. ’ ’ 

Go Lun v. Nagle, 22 F. (2d) 246 (C.A. 9, 1927) likewise 
involved a paternity issue in the case of a person of Chinese 
ancestry. The Court commented: 

“We do not all observe the same things, or recall 
them in the same way, and an American citizen can not 
be excluded or denied the right of entry because of im¬ 
material and unimportant discrepancies in testimony 
covering a multitude of subjects. The purpose of the 
hearing is to inquire into the citizenship of the appli¬ 
cant, not to develop discrepancies which may support 
an order of exclusion, regardless of the question of 
citizenship,” 
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We submit that the discrepancies herein were not material, 
and that they resulted from the confusion of an uneducated 
boy. This circumstantial refutation by the government 
should not be utilized to discredit two unimpeached wit¬ 
nesses who had direct knowledge of the issue of "paternity 
here involved. Otherwise, litigation of this character and 
the issue of citizenship here involved will be made to depend 
upon the education of the litigant and his ability to with¬ 
stand grueling cross-examination rather than upon the 
honesty of his claim. 

Conclusion 

In view of the errors of the District Court and the unim¬ 
peached direct testimony of paternity, the judgment below 
should be reversed. 

Respectfully submitted, 

Jack Wasserman, 
Attorney for Appellant, 
Warner Building, 
Washington, D. C. 

Nathaniel S. Ruvell, 

Irving Tranen, 

David Carlin er. 

Of Counsel. 
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APPENDIX 

Washington, D. C., 
Wednesday, December 17, 1952. 

The above-entitled action came on for hearing at 1:45 
o’clock p.m., Wednesday, December 17, 1952, in the United 
States District Court for the District of Columbia, in the 
Court House in the City of Washington, District of Co¬ 
lumbia. 

Before: Honorable Henry A. Schweinhaut, Judge, United 
States District Court for the District of Columbia 

Appearances : 

Jack Wasserman, Esquire, Nathaniel S. Ravell, Esquire, 
on behalf of Plaintiffs; 

Ross O’Donoghue, Esquire, Assistant United States 
Attorney, on behalf of Defendant. 

Proceedings 

Mr. Wasserman: If Your Honor please, this is an action 
for declaratory judgment of citizenship. 

Mr. 0 ’Donoghue: May I ask now that the witnesses, ex¬ 
cept the plaintiff, be excluded? 

The Court: Yes. 

Deputy Clerk of Court: All witnesses in this case will 
retire across the hall to the witness room. The plaintiff 
remains here. 

Mr. O’Donoghue: Just a minute, the interpreter has to 
interpret the plaintiff’s testimony, I believe. 

Mr. Wasserman: Well, there are really two plaintiffs 
here. The next friend, who is the alleged father, I intend 
to put him on the witness stand first. 

Mr. 0 ’Donoghue: I intend to object. 

The Court: Suppose for the time being they all stay in 
the witness room, Mr. Mullen, and I will solve this later. 

Mr. Wasserman: The issue before Your Honor will be 
one of paternity. 

The Court: Of paternity? 
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retire across the hall to the witness room. The plaintiff 
remains here. 

Mr. 0’Donoghue: Just a minute, the interpreter has to 
interpret the plaintiff’s testimony, I believe. 

Mr. Wasserman: Well, there are really two plaintiffs 
here. The next friend, who is the alleged father, I intend 
to put him on the witness stand first. 

Mr. 0’Donoghue: I intend to object. 

The Court: Suppose for the time being they all stay in 
the witness room, Mr. Mullen, and I will solve this later. 

Mr. Wasserman: The issue before Your Honor will be 
one of paternity. 

The Court: Of paternity? 
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Mr. Wasserman: Yes, Lee Kwok Dun claims to be the 
son of Lee You Poy. Both names are in the caption. If he 
is the son of Lee You Poy, who is an acknowledged Ameri¬ 
can citizen insofar as the defendant and the Immigration 
Service is concerned, then he became an American citizen 
when he was born in China in 1932. 

I might say, and I would like to call Mr. O’Donoghue’s 
attention to this, although in the answer the defendant has 
answered it has no knowledge insofar as allegation 7 of the 
complaint, which is that a child was born of the aforesaid 
marriage of Lee You Poy and Ton Shee, on December 27, 
1932, in China, and the child was named Lee Kwok Dun, 
in the administration hearing, I might even read this, what 
the Board of Immigration Appeals said- 

Mr. O’Donoghue: I object to that. 

Mr. Wasserman: There is no jury here. I am merely 
calling attention to the fact that the Government previously 
conceded that such a child was born on such a date in China 
to Lee You Poy. 

Mr. O’Donoghue: I object to that; what we may have 
conceded at any given time I don’t think is a matter of evi¬ 
dence here, or an admission against interest; that if there 
are admissions against interest they will be proved as evi¬ 
dence, I suppose. 

The Court: He is making a statement. 

Mr. Wasserman: I don’t claim any Government estop¬ 
pel. I am merely trying to narrow the issue, and merely 
calling this Court’s attention, and Mr. O’Donoghue’s atten¬ 
tion; it seems the only question is whether or not the Lee 
Kwok Dun I shall produce is the son born to Lee You Poy 
and Ton Shee, then he is a citizen of the United States. 1 
think the issue is that narrow. The defendant has contended 
that it has no knowledge that a son was born of this mar¬ 
riage. I think the evidence will be that there was such a 
child born, and the question is whether or not the child we 
will produce is the Lee Kwok Dun born of this marriage. 
If he was, then I think he is definitely an American citizen. 

Mr. O’Donoghue: I think that definitely presents the 
issue. I think it is necessary to prove that such a child was 
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born of the marriage and that this is that child. Of course, 
we deny he is. 

The Court: Before the people come in perhaps we can 
settle this in advance of the offer, if it is to be offered; do 
you intend, Mr. Wasserman, to offer proof that whatever 
Board it was that you mentioned acknowledged this pater¬ 
nity? 

Mr. Wasserman: I am. Mr. 0 ’Donoghue has the file here. 

The Court: If you intend to do that, and Mr. O’Dono- 
ghue intends to object, I might as well hear now if that is 
admissible. 

Mr. Wasserman: If Your Honor please, I would prefer 
not to get into a controversy over that point at this time. 
I don’t think there will be a controversy. I call that to Mr. 
0 ’Donoghue’s attention, if he wants to stand on his conten¬ 
tion he has no knowledge, I think the Court can give him 
that right, but I doubt if that will be an issue in this case, 
and for that reason I would just as soon defer any ruling 
on it. 

Now, since Mr. 0’Donoghue has indicated he will object, 
I would like to put the man who is the alleged father on the 
stand first, then I propose to call the boy and then call my 
third witness. I don’t understand why there should be any 
objection to that. 

Mr. 0’Donoghue: I think the general procedure is that 
the plaintiff should testify first, unless there is some reason 
to the contrary. 

The Court: It occurs to me on the face of it that there 
would be a very good reason. The father would know from 
personal knowledge, the boy would know from hearsay. I 
see no reason why he should not be called first if he is the 
father, or claims to be. 

Mr. 0’Donoghue: In that event the boy would not testify 
to anything at all. If he is to testify to anything I think it is 
desirable he testify first. Of course, our case depends en¬ 
tirely on conflicts of testimony. 

Mr. Wasserman: Of course, we can’t produce people 
from these remote villages of China, and all that sort of 
thing. 
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The Court: I think that is reasonable. Call the boy first 
and we will find out what he knows about it. 

Who is the gentleman sitting in the court? 

Mr. Wasserman: The gentleman sitting in the court is 
the interpreter. The plaintiff will have to testify through 
an interpreter. 

The Court: Very well, swear the interpreter and then 
swear the witness through the interpreter, Mr. Clerk. 

Thereupon Harry W. Quing was sworn by the Deputy 
Clerk of Court to act as interpreter. 

Thereupon Lee Kwok Dun was called as a witness and, 
being first duly sworn, through the interpreter Harry W. 
Quing, was examined and testified as follows: 

Direct examination. 

By Mr. Wasserman: 

Q. What is your name? 

Mr. O’Donoghue: Excuse me just a minute, before you 
start; I am very familiar with the qualifications of this 
interpreter. I know he is eminently qualified, but from past 
experience I would like to make this request, that he actually 
translate only, and that if the witness makes a response 
that does not seem to him responsive, it is not his function 
to try to straighten it out but to precisely translate what 
has been said, and that counsel may do whatever may be 
necessary, to literally translate everything that is said to 
the witness, and by the witness to the Court. 

The Court: Do you understand that? 

The Interpreter: Yes, Your Honor. 

By Mr. Wasserman: 

Q. Ask him what is name was. 

A. Lee Kwok Dun. 

Q. Do you have an American name? 

A. Yes, sir. 

Q. What is that? 
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A. Donald Lee. 

Q. And where do you live now? 

A. Chicago. 

Q. Where were you born? 

A. China. 

Q. Now, I would like you to tell me, according to the 
Chinese calendar, when you were born. 

A. 21st year, 12th month, 1st day. 

Mr. Wasserman: Now, will you concede, Mr. O’Dono- 
ghue, that is December 27,1932, according to your records? 
Mr. 0 ’Donoghue: I think it is obvious to anyone. 

Mr. Wasserman: Well, I don’t know. 

Mr. 0’Donoghue: Yes, I will concede it. 

Mr. Wasserman: We get into difficulties sometimes in the 
transposition of these dates and that is why I think it is 
important. 

By Mr. Wasserman: 

Q. What is the name of your mother? 

A. Hon Shee. 

The Interpreter: And I would say some people say Ton, 
some people say Hon. 

By Mr. Wasserman: 

Q. What is your father’s name? 

A. Lee You Poy. 

Q. What was the last name? 

A. Poy. 

Q. Is that Huy? 

A. He said Huy and Poy sound just the same, Poy or Huy. 
Q. Now, does your father have any older brother? 

Mr. 0’Donoghue: I object to that. 

The Court: On what ground? 

Mr. 0 ’Donoghue: On the ground that that would have to 
be some sort of exception to the hearsay rule, and I do not 
believe that comes within the exception. 

The Court: I overrule the objection. 

Mr. Wasserman: I would like to say this, Your Honor, 
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that I could have gone into these through the first witness, 
who I preferred to call first for this purpose. 

The Court: I know that my father had an older brother, 
and the only reason I know it is that I grew up with that 
understanding. I don’t find any difficulty with the question. 
Ask him that again. 

By Mr. Wasserman: 

Q. Does his father have any older brother? 

A. One. 

Q. What is his name? 

A. Yin Wai. 

Q. Now, does your father- 

May we have the spelling of that, or may I give it? 

The Court: Yes. 

Mr. Wasserman: That is Y-i-n W-a-i. 

By Mr. Wasserman: 

Q. Now, does your father have any younger brother? 

A. One. 

Q. What is his name? 

A. You Fon. 

Mr. Wasserman: That is spelled Y-o-u F-o-n. 

By Mr. Wasserman: 

Q. Do you know where your father’s younger brother is? 
A. Yes. 

Q. Can you tell the Court where he is at the present time? 
A. Here. 

Q. You mean- 

The Court: What do you mean by here ? 

The Witness (Interpreter): In this town. 

By Mr. Wasserman: 

Q. Do you know whether or riot he is in this courtroom, 
or in this building? 

A. In this building. 
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Q. Do you have a scar on your face between your eye¬ 
brows ? 

A. Yes. 

Q. Do you know when you got that scar? 

A. He said when he was very little, between the age of 
4 and 5. 

Q. Do you know how~ it happened that you got the scar 
between your eyebrows ? 

A. When he was young he fell down. 

Q. Now, did you have—when you were in Chicago did you 
have a blood test taken? 

A. Yes. 

Mr. O’Donoghue: I object to this testimony. Blood tests 
are only permissible to prove the impossibility of paternity, 
not to prove the possibility. 

The Court: I don’t know w T hat is coming. 

Mr. Wasserman: I am willing to withdraw the question if 
Mr. O’Donoghue doesn’t want to go into the blood tests 
here, that is, as far as I am concerned. 

The Court: It depends on how it is gone into. What 
Mr. O’Donoghue has said is right. 

Mr. Wasserman: I understand. 

The Court: If that is what you are going to prove then 
the objection is sound. 

Mr. Wasserman: I will withdraw the question, if Your 
Honor please. I have no further questions. 

Cross-Examination 

By Mr. Donoghue: 

Q. Where did you live in China? 

A. Yon On Lee. 

Q. Was anyone purporting to be vour father living there 
when you first remember? 

A. He said yes, that he could recall. 

Q. He recalls his father living with him in Yon On Lee? 

A. He can remember that, yes. 

Q. How old were you? 

A. About two or three years old. 

Q. And did your father leave the village? 
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A. He said while he was one or two years old his father 
left China for America. 

Q. Do you have a memory of your father living with 
you in the village in China? 

A. He said his mother told him while he was one or two 
years old his father left for America. 

Q. "When do you first remember seeing your father? 

A. He said he couldn’t recall. 

Q. I beg pardon? 

A. He couldn’t remember. 

Q. You can’t remember when you first saw your father? 

A. He said he was one or two years old, and he couldn’t 
remember, he didn’t know. 

The Court: He does not understand your question. That 
is not an answer to the question. 

Mr. O’Donoghue: No, I understand. I will try to phrase 
it differently. 

By Mr. O’Donoghue: 

Q. Do you have any personal recollection of your father 
when you were very young? 

A. He said we were small and he couldn’t remember any 
recollection. 

Q. Is it true that the first time you remember seeing your 
father was on coming to this country? 

A. He said he didn’t know. 

Q. He doesn’t know’? 

Mr. Wasserman: May I suggest that the question be 
rephrased because obviously the witness doesn’t under¬ 
stand. 

The Court: I doubt if he does mvself. Mav we first 

* *> 

find out when this witness- 

Mr. O’Donoghue: Any assistance I welcome, Your 
Honor. 

The Court: Mav we first find out when the witness came 

•> 

to this country. 

By Mr. O’Donoghue: 

Q. "When did you come to this country for the first time ? 

A. "When he was age around 17 years old. 


l. 
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The Court: How old is he now? 

The Witness (Interpreter): Twenty-one. 

The Court: He has been here about four years? 

The Interpreter: Yes, Your Honor. 

Mr. Wasserman: May I interpose at this point, in saying 
21 he may be following the Chinese custom of saying he was 
one year old when he w~as born, so that on that ground 
counsel should take that into consideration. 

By Mr. O’Donoghue: 

Q. How old are you according to western reckoning? 

A. In Chinese- 

Q. No, how old are you according to western reckoning? 

Mr. Wasserman: Your Honor, I am not sure that this 
witness will understand this if it is to be translated pre¬ 
cisely. May we ask how old he is according to the Chinese 
calendar, and how old he is according to the American 
calendar? 

Mr. O’Donoghue: I don’t understand the Chinese calen¬ 
dar. If he has been here four years I don’t see that that 
is an objection to the question. If he says he doesn’t under¬ 
stand, that is very well. 

Mr. Wasserman: I am not objecting to the question but 
merely offering the suggestion that the question be so 
phrased that the witness can understand it. 

The Court: Let me try something for my own satisfac¬ 
tion: 

Tell him this is the year 1952, December 1952. Tell him 
that. 

The Interpreter: December what? 

The Court: December 1952, that is the month and year 
we are now living in. 

Ask him if he agrees that that is so. 

The Witness (Interpreter): Yes. 

The Court: Now, ask him what year it was that he came 
to this country. 

The Interpreter: He said it could be 48 year, last of 
the year. 
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The Court: Now could we, with that as a premise, try 
to find out when he first saw his father? 

By Mr. O’Donoghue: 

Q. Did you see your father when you came to this 
country? 

A. In Chicago. 

The Court: Ask him if he had ever seen his father before 
he arrived in this country. 

The Interpreter: He said while he was one or two years 
old, but he didn’t know. 

The Court: But ask him if he had seen him since he was 
one or two vears old in China. 

The Witness (Interpreter): No, Your Honor. 

By Mr. O’Donoghue: 

Q. Now, did you have any brothers and sisters? 

A. One brother, one sister. 

Q. One brother and one sister? 

A. One old brother, one young brother, no sister; he 
wanted to correct that. 

Q. How did you happen to say that you had one brother 
and one sister? 

A. He said he didn’t quite understand. 

Q. Now, what are your brothers’ names? 

A. The old one, Lee Kwrnk Kim. 

Q. And when was he born? 

A. In China calendar, 20th year. 

Q. And can you, Mr. Interpreter, tell us what year that 
would be? 

The Interpreter: That I can’t, sir. 

Mr. Wasserman. May I suggest to Your Honor, is that 
the Chinese Republic 20th year? 

The Interpreter: Yes. 

Mr. Wasserman: It is 1911 plus 20. » 

By Mr. O’Donoghue: 

Q. That is 1932 your brother was born? 
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Mr. Wasserman: No, ’31. 

The Court: Did he say that was right? 

The Interpreter: ’21, or ’31; what was the question? 
The Court: The question was does that mean, by Amer¬ 
ican reckoning, the year 1931? Put it this way; hovr many 
years older than he is his older brother? How much older 
than he is? 

The Interpreter: One year older, Your Honor. 

By Mr. O’Donoghue: 

Q. Where is he now? 

The Interpreter: Who, Mr. O’Donoghue? 

The Court: The older brother. 

The Witness (Interpreter): In Chicago. 

By Mr. O’Donoghue: 

Q. Do vou live with him in Chicago? 

A. No/ 

Q. Does he live with your father in Chicago? 

A. No. 

Q. Do you live with your father in Chicago? 

A. No. 

Q. You all three live in separate places in the city of 
Chicago, is that correct? 

A. Yes, all separate. 

Q. Is your brother married? 

A. Not yet. 

Q. Are you married? 

A. Not yet. 

Q. Is your mother living with your father? 

A. In China. 

Q. When did your brother come to the United States? 

A. Chinese calendar 37th year. 

Q. That would be 1947 ? 

Mr. Wasserman: ’48, just add 11. 

By Mr. O’Donoghue: 

Q. 1948, and you came also in 1948? 

A. Yes. 
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Q. Did you come together? 

A. He came all alone. 

Q. Which of you left China first? 

A. His brother. 

Q. Had you lived together in China until your brother 
came here? 

A. Yes, sir. 

Q. Did you attend school together? 

A. Yes, sir. 

Q. Where did you go to school? 

A. Yin On. 

Q. Yin On school; now, was that in vour village? 

A. Yes. 

Q. You attended school in the same village, the one in 
which you lived? 

A. Yes. 

Q. And did vour brother go to that school, too? 

A. Yes. 

Q. And how long did you attend school there? 

A. Four years. 

Q. How long did your brother go to school? 

A. The same as he. 

Q. The same length of time; were you in the same class? 
A. Fourth grade. 

Mr. Wasserman: May I ask that the question be re¬ 
phrased? May I suggest it be asked whether they were 
in the same grade? He may not know what the class is. 

Mr. O’Donoghue: I suspect it is translated by the appro¬ 
priate Chinese word, I don’t know; class and grade mean 
the same to me. 

The Court: Does that give you any trouble? 

The Interpreter: The same, Your Honor. 

By Mr. O’Donoghue: 

Q. What were the dates of your attendance at school? 
For what period did you go to school in Yon On Lee 
village? 

A. He said he couldn’t remember. 

Q. He can’t remember what years he went to school? 
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A. He couldn’t remember the date, but he remembered 
he was around about 7 years old. 

Q. He started when he -was about 7 years old? 

A. Yes. 

Q. And when did you leave school? 

A. Around 10 vears old. 

Q. Did vou ever attend anv other school? 

A. Yes.' 

Q. What other school did you attend? 

A. Yit Sen. 

Q. Now, when did you attend that school? 

A. Around the age of 11. 

Q. For how long did you attend it? 

A. At his age 12. 

Q. Eleven to 12, ask him that. 

A. lie said around 12 years old he stopped, he has no 
more money, his mother didn’t give him any money so he 
stopped school. 

Q. At what age did you say? 

A. When he was 12 years old, Mr. O’Donoghue. 

Q. When he was 12 years old he quit school? 

A. Yes. 

Q. Did your brother attend that school? 

A. Yes. 

Q. Were you in the same grade at that school? 

A. It is the same grade, and then his brother graduated 
and then he stopped school himself. 

Q. Why didn’t you graduate with your brother? 

A. He has no more money. 

Q. Did you quit school at the same time as your brother? 
A. He said yes. 

Q. Now, where was the Yit Sen school in relation to your 
native village? 

A. Between 3 and 4 Chinese miles. 

Q. Did you take your meals and sleep at the school? 

A. He said yes. 

Q. Yes? 

A. Yes. 

Q. You always slept and ate at the school during the 
school term? 
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A. He didn’t quite understand before, he said he would 
like to have you ask him again. 

Q. Did you take your meals and sleep at the school? 

The Interpreter: He is repeating, what school you mean. 

Mr. O’Donoghue: Well, the Yit Sen school. 

The Interpreter: He said yes. 

By Mr. O’Donoghue: 

I 

Q. He slept and ate at the school? 

A. He said ves. 

* 

Q. Do you remember testifying when you first applied 
for admission to this country before a Board of Special 
Inquiry ? 

A. He could recall it, he remembers. 

Q. He does remember? 

A. Yes. 

Q. Do you remember testifying at that time that you 
never stayed at the school and never took your meals there, 
and never slept there? 

A. Well, he said sometime he ate and slept in the school, 
providing on the weather condition. If the weather is bad 
he slept in the school and eat in the school. If the weather 
was good he Avould go home. 

Q. Do you remember being asked the following question: 

“Did the pupils who attended Yit Sen school ever 
sleep at the schoolhouse?” 

And you answered: 

“I don’t know* because I came home right after class 
every day.” 

A. He said those pupils that live very distant ate and 
slept in the school; those that live close by they w’ould 
usuallv go home. 

Q. I will repeat the question; do you remember testify¬ 
ing, in answ’er to the question: 

“Did the pupils who attended Yit Sen school ever 
sleep at the schoolhouse?” 
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And your answer was: 

“I don’t know because I came home right after class 
every day.” 

A. He said he couldn’t remember, he couldn’t recall, he 
said. 

Q. He can’t recall whether he testified to that effect? 

A. No. 

Q. Well, is that answer incorrect? 

The Interpreter: He still repeats the same answer; those 
that lived distant ate in the school; those who lived close 
bv they usually go home. 

By Mr. O’Donoghue. 

Q. And do you remember being asked the question: 

“Did both you and your brother, Lee Kwok Kim, 
sleep and have all your meals at home during the year 
you and he attended Yit Sen school together?” 

And your answer was, “Yes.” 

A. He said yes. 

Q. Is that true? 

A. He said yes. 

Q. And do you remember being asked the question: 

“Did you have breakfast at home before starting 
out to school in the morning,” 

and he answered “No, we returned home for our morning 
meal after we attended the morning session.” 

A. He said sometimes he ate at home, sometimes he ate 
at school. 

Q. Then the answer to that question is incorrect? 

A. He said at the time his brother was with him he ate 
in school; when he was alone sometimes he would go home 
and eat. 

Q. Didn’t you and your brother attend school for pre¬ 
cisely the same period? 

A. He said yes. 

Q. Then you never attended school alone? 
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A. He said after his brother graduated then he was 
alone. 

Q. Didn’t you testify that you quit school when your 
brother graduated? 

A. He said during the time his brother graduated then 
he quit at that time, he has no money, and then afterward 
he went back to the school again. 

Q. When did you go back to the school? 

A. He said he didn’t go to school for three years; after 
that he w’ent back. 

Q. After three years? 

A. Yes. 

Q. What year was that? 

A. He said he was around about 15 years old. 

Q. When you were 15 years old you returned to school? 
What grade were you in then? 

A. In the 5th grade. 

Q. And how long did you attend? 

A. Around 17 years old. 

Q. For two years? 

A. Tw’o years. 

Q. Did you tell the Board of Special Inquiry that you 
had gone back at a different time when your brother w*as 
not attending? 

A. He said he told him the same thing what he told here. 

Q. Xow, how big a school was this, I mean the size of 
the school? How big was the school? 

Mr. Wasserman: May we have the school identified? 

Mr. O’Donoghue: I don’t think it is necessary to identify 
the school. I have continued to talk about the same school. 

By Mr. O’Donoghue: 

Q. How big was the school? 

A. Pie said the school over there is different building, 
entirely different than the American school. 

Q. Well, describe it. 

Mr. Wasserman: If Your Honor please, I have no objec¬ 
tion to him going into a lot of detail, but I am just winder- 
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ing how far we have to continue along this line? It doesn’t 
occur to me that all this is pertinent. 

The Court: It doesn’t occur to me, either, but I don’t 
know whether it is or not. 

Mr. O’Donoghue: I am sorry to tax the patience of the 
Court. 

The Court: I did not suggest you were, Mr. O’Donoghue. 

Mr. O’Donoghue: Very well, Your Honor, I didn’t mean 
to say it did, I think it must tax the patience of the Court. 
That is my observation. 

The Court: Now, what is the pertinency to this line of 
inquiry, the size of the school building? 

Mr. O’Donoghue: As showing the discrepancy between 
his testimony, his prior testimony and the testimony of his 
brother, and that is the only way to show it. 

The Court: That is all I want to know. You may ask 
him. 

Mr. O’Donoghue: I would like to have him give a some¬ 
what elaborate explanation. 

The Court: Go ahead. 

Mr. O’Donoghue: These people come here and may tes¬ 
tify to anything. I am not saying that they are not telling 
the truth. They come here and are identified by the sup¬ 
posed father, and are examined on the details of their vil¬ 
lage to see whether several members of the family testify 
to the same thing, and they say they lived in the same house, 
the number of rooms, and the same way as far as the 
school was concerned, and I am examining him, not perhaps 
out of the blue, as perhaps the original examiners have to 
do, but only along the line where there are considerable dis¬ 
crepancies. If he describes it as one story, and his brother 
describes it as two, we are inclined to doubt, to believe that 
he is the person he claims to be. If there were a way by 
which we could produce moving pictures, I would be glad 
to do it, but I don’t know how to do it, and I am afraid I 
am very ponderous about it, but that is the purpose, as I 
am sure Mr. Wasserman does know. 

Mr. Wasserman: I do know, and I do not make an objec¬ 
tion for the purpose of making the objection, but there are 
some cases which do criticize this line of inquiry. I have 
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two, one Go Lun v. Nagle, 22 Fed. (2d) 246, which involved 
the same kind of an issue that is here presented, and the 
Court there said: 

“We do not all observe the same things, or recall 
them in the same way, and an American citizen cannot 
be excluded, or denied the right of entry because of 
immaterial and unimportant discrepancies in testimony 
covering a multitude of subjects. The purpose of the 
hearing is to inquire into the citizenship of the appli¬ 
cant, not to develop discrepancies which may support 
an order of exclusion, regardless of a question of citi¬ 
zenship.” 

And in another case, Chung Pig Tin v. Nagle, 45 Fed. 
(2d) 484, at 485, reliance was placed upon five discrepancies 
in order to knock out a case of citizenship, and the Court 
observed: 

“The testimony of the alleged father, taken at Los 
Angeles, covers upward of 20 single-spaced typewritten 
pages, and the testimony of the appellant, taken at 
San Francisco, covers approximately 7 pages. The 
witnesses were interrogated as to their home life and 
relatives, near and remote; as to the home village; 
the number of houses in the village; the names of the 
occupants and the names of their children; the name of 
the school teacher and the names of his wife and chil¬ 
dren; the number of children attending school and 
their names; the ancestral hall; and a multitude of other 
collateral questions. In all of this testimony there was 
much general agreement, and the scope of the examina¬ 
tion was so broad, as to preclude any reasonable prob¬ 
ability of coaching or collusion. 

“The importance of discrepanies in testimony must 
be determined from the entire record in the case, and 
when the discrepancies in question are considered in 
that light they did not, in our opinion, justify the re¬ 
jection of all testimony given by witnesses who were 
not otherwise impeached.” 

The Court: Did the Court in that second case hold, or 
rather, to put it another way, what it does hold is that it is 
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perfectly proper to ask questions which may elicit discrep¬ 
ancies, but in that case the discrepancies, they say were not 
enough to justify exclusion. 

Mr. Wasserman: That is correct, they were referring to 
immigration proceedings, and I think if you would read this 
immigration proceeding you would come to the same con¬ 
clusion, and I know what discrepancies Mr. 0 ’Donoghue is 
attempting to bring out, and I consider them all immaterial. 

Mr. 0 ’Donoghue: I am perfectly willing to offer the im¬ 
migration record. It might save some time. 

Mr. Wasserman: Let me have a short conference. This 
is a hearing de novo. It would bring a lot of documents 
into the record which unnecessarily clutter the record and 
might even delay Your Honor in reaching a conclusion. I 
would prefer not to have it introduced. 

Mr. 0’Donoghue: Well, let’s eliminate the documents 
which clutter the record, and confine ourselves entirely to 
the testimony of these various persons. I do not have it 
at the present time but I can get it promptly, the testimony 
of the brother. 

Mr. Wasserman: No, I won’t consent to having the testi¬ 
mony of someone not a witness here introduced into the 
record and frankly, in the immigration proceeding, be¬ 
cause one brother testified one way and he testified the 
other, and they chose to believe the brother, I don’t know 
how you could come to that conclusion, and I don’t know 
how the Court could come to that conclusion. I do not see 
the relevancy of the brother’s testimony, especially in view 
of the witnesses I am going to produce. After their testi¬ 
mony is in I think we will be in better position to say 
whether documents like that are even necessary. 

Mr. 0’Donoghue: If he came in, and was this boy’s 
brother, and they lived together in the same village from 
the time of this boy’s birth until they both left in 1948, 
when they were roughly 17 or 18 years old, it seems to me 
all of that is very revelant and of very great interest to 
the Court. I can see w’hy they haven’t brought this brother 
here today. 

Mr. Wasserman: I would like to answer that question, 
if Your Honor please. I brought three witnesses here from 
Chicago. They have been here since Sunday night. Two 
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of the witnesses are cooks at the Beachcomber in Chicago. 
The Beachcomber is without any chefs at the moment. The 
brother is working. It would have involved additional ex¬ 
pense. There are other members of the family in Cali¬ 
fornia and in New York. I have to draw the line some¬ 
where. 

I have brought two witnesses who I believe were present 
at the time this boy was born. I feel that is sufficient in 
the presentation of my case. 

The Court: To get back where we started from, the ques¬ 
tion was as to the pertinency of this line of inquiry. I hold 
it is pertinent. You may proceed. 

Mr. O’Donoghue: If I recollect, to refresh his recollec¬ 
tion, his answer was that schools in China were different 
than in this country, and I was asking him to describe the 
school. 

The Court: That is right. Now ask him to describe the 
building, the school building, further. 

Mr. O’Donoghue: May I suggest perhaps the answer to 
that question is rather long; if you will interpret it as you 
go along it might be easier. 

The Court: Can we have what he just said? That wasn’t 
very long. What is the substance? 

The Interpreter: I am asking him how many rooms, 
Your Honor. 

The ground floor is about 16 rooms. 

By Mr. O’Donoghue: 

Q. Ground floor 16 rooms? 

A. He said there is a half balcony where he would con¬ 
sider himself is the second floor, around about the same 
downstains. 

Q. There is the same number of rooms on the second 
floor as on the first floor? 

A. He said yes. 

Q. So there were about 32 rooms in all in the school? 

A. He said yes. 

Q. How many classrooms were there? 

A. He said if there is more pupils there is more classes; 
if there is less pupils there would be less classes. 
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The Court: I think he lost me. Let’s try it again. 

By Mr. O’Donoghue: 

Q. During the times you attended the school, what is the 
maximum number of rooms used for classrooms? 

A. He said he went over there and studied twice, de¬ 
pending on the first or second. 

Q. These are the various time he attended? 

A. The first time six classes. 

Q. Six classes, and how about the second. 

A. About the same. 

Q. Six were used as classrooms. 

Now, do you remember when you testified before the 
Board of Special Inquiry you were asked how many stories 
the school had and you said “One story high.” 

Do you remember that? 

A. He said he did, but the way he understood the balcony, 
some people call it two story, some people call it one story. 

Q. Am I to understand that there were 16 rooms on the 
ground floor and 16 rooms above that? 

A. Yes. 

Q. Is that not a two-story building, then? 

A. He says some people call them two story building 
and some people call them one story. 

Q. What does he call it? 

A. He said he, himself, he considered that is one story 
building. 

Q. Would you explain what you mean by a balcony? 
How is that arranged? 

A. He said that that only comes half way of the house, 
that is what they call a balcony, half balcony. 

Q. I wonder if he could draw a diagram to show what 
he means by the balcony? 

Mr. Wasserman: I would like to know where we are 
getting at this particular point, if Your Honor please. 

The Court: We are on the same road we were on when 
you objected a while ago. I don’t know how far down the 
road we are going. 

Mr. Wasserman: I am merely calling it to Your Honor’s 
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attention. If Your Honor is disposed to continue along this 
line I will withdraw the objection. 

The Court: I am disposed to continue a while longer. 

Mr. Wasserman: I will withdraw the objection. 

The Court: Does he say he can? 

The Interpreter: Yes. 

The Court: Turn that (blackboard) around, Mr. Mullen. 

The Interpreter: Mr. O’Donogliue, how do you want him 
to draw it, so I can tell him? 

Mr. O’Donoghue: If he can draw it in any way that will 
explain the nature of this balcony, and why some people 
call it two stories and some people one. 

The Court: Has he finished? 

The Interpreter: No, I want to get a piece of paper to 
get his idea. 

The Court: Mr. O’Donoghue, this is an objective illus¬ 
tration ; now he is going to build it for us. 

Mr. O’Donoghue: A house of cards. 

(Thereupon, the witness made a demonstration with two 
sheets of paper.) 

The Interpreter: He said there is a stepladder to climb 
up to this balcony. 

The Court: Ask him if the balcony is as big as the ground 
floor. 

The Interpreter: He said the balcony, it is around the 
building like this (indicating). This is circular, hollow, and 
you can see downstairs from the edge here. 

Mr. Wasserman: May I suggest the question be asked as 
to whether or not the balcony is covered? 

The Interpreter: No, he said it is not covered. He said it 
is open here. 

Mr. O’Donoghue: I really don’t want any suggestions. 

Mr. Wasserman: I will withdraw it. 

By Mr. O’Donoghue: 

Q. In other words, it was a courtyard surrounded en¬ 
tirely by building, is that it? 

A. He said when you stand on the edge here you could 
see downstairs with the first floor. 
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The Court: Now let me ask something. That is all right, 
just leave it right there. 

Ask him if there are any rooms in this space on the floor, 
on the ground. 

The Witness (Interpreter): No. 

The Court: No. 

The Interpreter: No, Your Honor. 

The Court: So on the ground floor, ask him if the rooms 
go around just like they do up on the balcony. 

The Interpreter: Yes, Your Honor. 

By Mr. 0 ’Donoghue: 

Q. Now, are there windows in the lower rooms, and win¬ 
dows in the upper rooms as well? 

Well, ask him this; can you draw a picture of the front 
of the building showing the arrangement of the windows, 
roughly? 

A. He said that there is two doors here, Mr. 0 ’Donoghue. 
This is the main entrance to the first floor. These two 
doors enter from the outside. 

Q. Are there any windows in the front of the building? 

A. He said around here is more you would say like a 
fence. 

Mr. 0’Donoghue: Very well, I won’t pursue that any 
further. 

By Mr. 0’Donoghue: 

Q. Have you discussed your testimony with your brother 
since vou testified out in California? 

A. No. 

Q. Have you discussed it with your attorneys? 

A. He said he did; he said his attorney advised him to 
tell everything the truth, the truth and nothing but the truth. 

Q. Have you seen your brother in Chicago since you testi¬ 
fied out in California? 

A. He never say nothing about it. 

Q. Did you ask him what questions he was asked about 
your life in the village? 

A. No. 
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Q. Now, did you attend school continuously during the 
recent war, the second World War? 

The Interpreter: Are you referring in America or where? 
Mr. O’Donoghue: No. He was in China at that time. 

By Mr. 0 ’Donoghue: 

Q. Did you attend school continuously? 

A. He began school when he was age 7 up to 11, and then 
he stopped and then went back. 

Q. Did you attend the Yit Sen school five years? 

A. He said four years. 

Q. Four years, is that the entire time you attended it? 

A. He said yes. 

Q. Yes? 

The Court: Yes, altogether? 

The Interpreter: Yes, Your Honor. 

By Mr. O’Donoghue: 

Q. Now, how many teachers were there at the school 
during the time you first attended 
A. Only one. 

Q. Only one teacher in the whole school? 

A. Yes. 

Q. How many students were there in the whole school 
when you attended it with your brother? 

The Interpreter: I didn’t understand. 

By Mr. O’Donoghue: 

Q. How many students, pupils, were there in the school 
at the time you attended it wfith your brother? 

The Interpreter: He is asking you are you referring to 
the first school? 

By Mr. O’Donoghue: 

Q. No, the Yit Sen school. 

A. He said the Yit Sen, that is the second one. 

Q. Now, maybe we misunderstand each other. 

A. He said Yit Sen is two teachers there. 
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Q. Two teachers at the Yit Sen school. 

The Court: Ask him if that school that has the balcony, 
that he drew on the board, is the Yit Sen school. 

The Interpreter: Yes, Your Honor. 

The Court: Now, he hasn’t answered your question about 
how many pupils were in the Yit Sen school when he went 
there with his brother. 

The Witness (Interpreter): Between 40 to 50. 

By Mr. O’Donoghue: 

Q. Forty or 50 in the whole school? 

A. Yes. 

Q. Now, wms there a principal in addition to the teachers 
you mentioned? 

A. He said one principal and one teacher. 

Q. One principal and one teacher. 

A. Yes. 

Q. Now, when you went back there, how many teachers 
and principals were there? 

A. He said the same two. 

Q. The same two? 

A. Yes. 

Q. Will you give me their names? 

A. Lee Hing Chow. 

Mr. Wasserman: May I ask whether that middle name 
is the same as Ping? 

The Interpreter: No, Hing. 

Mr. O’Donoghue: 

Q. And the last name for Lee Hing Chow in English, 
would it be Jow? 

A. Chow is Jow. 

Q. It wasn’t Jow, it was Chow? 

A. He said he belonged to the Lee family. 

The Court: The first name? 

The Interpreter: Lee is the family name, Lee, Chow must 
be the given name. 
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By Mr. 0 ’Donoghue: 

Q. He was the principal? 

A. He was the principal, at the same time he teach. 

Q. Now, do yon know the name of another teacher? 

A. Low Kwo Hing. 

Q. Now, do you remember when you testified before the 
Board you said that there were three teachers at the school? 

A. He said sometimes there is three ? and he was the one, 
just as an extra to help these two out if necessary. 

Q. Now, do you remember also you were asked the names 
of any teachers you had and you said you only remembered 
the name of the principal? 

A. He says sometimes when they not busy they only used 
one, and sometimes when they are busy they sometimes 
use two or three. 

Q. Two or three in addition to the principal? 

A. They only used third one as extra in case they are 
too busy. 

Q. What was the name of that teacher? 

A. He said he couldn’t recall because he didn’t see him 
often enough to remember his name. 

Q. What was the name of your teacher the last year you 
went to school before you came to the United States? 

A. Low Kwo Hing. 

Q. Do you remember when you were asked that by the 
Board you said you didn’t know what his name was? 

A. He said sure he knew' because he was his own teacher. 

Q. Did the Japanese come to your village during the war? 

A. He only knew there w’as a warning, but as far as in¬ 
vading the village he doesn’t know. 

Q. He doesn’t know whether they ever invaded the vil¬ 
lage? 

A. He doesn’t know, but he thought there was an in¬ 
vasion. 

Q. How many times? 

A. About three or four times. 

Q. Three or four times. How many times did you flee 
from the village because of the warning that the Japanese 
were coming? 

A. He said three or four times. 
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Q. Do you remember testifying before the Board that you 
fled from the village on account of the Japanese about ten 
or fifteen times ? 

A. No, he said it would run into two or three times they 
all was alerted for the warning. 

Q. When you fled from the village, did your whole family 
leave ? 

A. With his family. 

Q. Did your older brother go ? 

A. Sometimes with him and sometimes he go alone. 

Q. Where did you go ? 

A. Out in the mountains. 

Q. Go to any particular place? 

A. Behind his house. 

Q. Now, did your uncle’s family go with you? 

Mr. Wasserman: May we identify the uncle? 

Mr. 0 ’Donoghue: Any uncle will do. 

By Mr. 0’Donoghue: 

Q. Did you go with any members of your uncle’s family, 
any uncle’s family? 

A. No. 

Q. Did your mother always go with you ? 

A. Yes. 

Q. Now, do you remember testifying that your entire 
family always fled together to the hills when the Japanese 
approached? 

A. He said no. 

Q. Then it isn’t true that your brother always went with 
you, and the whole family went together? 

A. He says sometimes his brother would run with him but 
sometimes he go alone. 

Q. And how long would you stay away? 

A. He said he couldn’t say, depending on as soon as he 
heard the clear signal he would come back. 

Q. And how long would that be on an average? 

A. He said sometimes three or four hours, and sometimes 
between seven and eight hours. 

Q. What is the longest time you ever stayed away? 
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A. About seven or eight hours. 

Q. Do you remember testifying before the Board that the 
longest time you remained away was five or six? 

A. He said he did not. 

Q. That is not true? 

A. He said no, he did not. 

Q. Now, when you returned to the village, did you ever 
see evidence that the Japanese had invaded it? 

A. He said he didn’t notice anything. 

Q. He didn’t notice anything? 

A. That happened. 

Q. Well, do you know whether the Japanese ever came 
into your village? 

A. He said he is pretty sure that the Japanese never 
been in his village. 

Q. Do you remember testifying that the Japanese had 
stolen from your village when you testified before the Board 
of Special Inquiry? 

A. He said no, the Japs never been in there; he thought 
that they been there, but he is sure the Japanese never have 
been in there. 

Q. Do you remember testifying that the Japs did invade 
your village during the last war? 

A. He said he thought the Japanese had been in the 
village, but he came back and found that the Japanese had 
not been in the village. 

Mr. Wasserman: If Your Honor please, I have two wit¬ 
nesses, as I explained before, from Chicago. I would like 
at least one of them to go back so that this one restaurant 
would have a chef that is operating. Could we suspend and 
put one witness on? 

The Court: How long will he take ? 

Mr. Wasserman: He should not take long. I am onlv 
going to ask him about ten questions. 

The Court: Any objection to that? 

Mr. O’Donoghue: Well, which witness is that, the alleged 
uncle? The reason I ask that is this, Your Honor, that I 
want to ask that a blood test be made of the alleged father 
and son so that we may have some evidence as to the possi¬ 
bility of paternity and, of course, if the father goes back we 
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won’t be able to do that. Of course, I can’t say wbat I am 

k going to have to examine the uncle on. If he has been in this 

village all this time I may want to inquire of him about some 
of this stuff, too, about the arrangement. 

► The Court: Is it the uncle you are talking about? 

Mr. Wasserman: Yes. 

The Court: Do you object? 

► Mr. O’Donoghue: No, I don’t object to that. I am just 
saying that I am not sure we are going to solve the diffi¬ 
culty here. I may be rather long with him, and it is now 

* 3:30. 

The Court: Well, we can try it and see what happens. 

^ (Thereupon, the witness retired from the witness stand 

and the second witness entered the courtroom.) 

The Court: What is your name? 

The Witness: Lee You Ton. 

Mr. 0 ’Donoghue: May I request that the witness on the 
stand be requested not to talk to his father. 

Mr. Wasserman: The witness on the stand may remain 
right in the courtroom as far as I am concerned. 

Mr. O’Donoghue: Not as far as I am concerned. 

Mr. Wasserman: But you may not send the plaintiff out. 

► Mr. O’Donoghue: I suppose he should be in, the chief 
trouble—he should be in the courtroom, but I don’t want the 
discrepancies reconciled. I would rather he be out. 

Mr. Wasserman: He doesn’t understand English too flu¬ 
ently, but he does go to school. I don’t know how much of 
this he will be able to catch. 

r The Court: We won’t need an interpreter for him? 

Mr. Wasserman: No, that is the reason it will go much 
faster. 

' The Court: Let him stay here. 

Mr. Wasserman: I would like to say this to Your Honor, 
I have no objection to him being outside the courtroom. If 

^ you want to put him in the anteroom it doesn’t make any 

difference to me. I am willing to waive his presence. 
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Thereupon Lee You Ton was called as a witness on behalf 
of the plaintiff and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination. 

By Me. Wasserman : 

Q. What is your name? 

A. Lee You Ton. 

The Court: You will have to speak louder than that. 

The Witness: Lee You Ton. 

By Mb. Wasserman : 

Q. Lee You Ton, and where do you live? 

A. You mean here? In Chicago. 

Q. And are you a brother of Lee You Poy? 

A. Yes. 

Mr. 0 ’Donoghue: Your Honor, I know what your ruling 
will be but, nevertheless, I think I can object on the ground 
that this is hearsay evidence; when any testimony is given as 
to pedigree, for example, the sole question here is whether 
this boy is the son of the person who is said to be his father. 
Now, each of them comes on and testifies “This is my 
father,” and “This is my son;” obviously the case might 
seem to be resolved. 

The Court: No, it is not resolved; their mere statement to 
that effect would not satisfy me. That is why he clearly has 
a right to say he is his uncle. While he may not have a right 
to say he is an uncle, but he has a right to say he is a brother 
of the man he says he is a brother of, I may conclude he is 
not his brother, but he clearly has a right to say so. I over¬ 
rule that. 

Mr. O’Donoghue: I just want it to be understood I object 
to this type of testimony, and may it go for any such testi¬ 
mony without renewing my objection? 

The Court: I understand. 

Bv Mr. Wasserman : 

Q. Are you a citizen of the United States? 

A. Yes. 
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Q. When did yon enter the United States for the first time, 
the year? 

A. 1924. 

Q. And did you have occasion to return to China? 

A. Yes, my father and mother and three brothers went 
hack when I got married. 

Q. What year was that ? 

A. That was—when we went back to China is 1930—1939. 
Q. What year did you go back? 

The Court: Back to China. 

By Me. Wasserman : 

Q. What year did you go back to China? 

A. 1939—’30, it is in August. 

Q. Was it in the year 1939 that you went back to China, 
or was it the year 1930 you went back to China? I am not 
clear on what you are saying. 

A. I don’t remember, ’29 or ’30, August. 

Q. 1929 or ’30 you went back to China? 

A. Yes, sir. 

Q. How long did you stay in China? 

A. I stayed there around nine to ten years. 

Q. Nine to ten years, and did you go back to China with 
your brother Lee You Poy? 

A. Yes, sir. 

Q. Do you know where your brother Lee You Poy was 
married? 

A. In the same house I lived. 

Q. Do you know what year he was married? 

A. The same year we went back. 

Q. And were you married in the same year, too? 

A. Yes, a month or two later. 

Q. A month or two later? 

A. Yes. 

Q. Were you present at the marriage of your brother Lee 
You Poy? 

A. Yes. 

Q. Where did that marriage take place? 

A. In the same house we lived in. 

Q. Do you know who he married? 

A. Yes, Ton Shee. ! 
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Q. Now, do you know whether or not Ton Shee, the woman 
whom Lee You Poy married, had any children? 

A. Yes, she had three children. 

Q. Were you present at the birth of any of those chil¬ 
dren? 

A. Yes, every one of them. 

Q. You vrere present at the birth of all three of them? 

A. Yes. 

Q. Who delivered those children? 

A. My mother. 

Q. All three of them? 

A. All of them. 

Q. What were the names of the children that Ton Shee 
had? 

A. The first one is Kim Kwok. 

The Court: Do you know how to spell that? 

The Witness: There is no certain way in the English. 
The Interpreter: Kwok or Quok. 

The Court: Kwok Kim ? 

The Witness: Yes. 

Bv Mr. Wasserman : 

Q. What "was the second son? 

A. Kwok Dun. 

Q. What was the third son? 

A. Kwok Bell. 

Q. Do you remember the year that Lee Kwok Dun was 
born? How long after you got married was he born, or 
how long after the marriage was he born? 

A. About 21 years ago in Chinese calendar; I think it is 
21 years. I think it is 21. 

Q. Twenty-one years? 

A. Chinese calendar, yes. He is about 21 years old now. 
Q. Where did you live during the nine or ten years that 
you were in China after 1930? 

A. After— 

Q. During the period you lived in China after you went 
back, where did you live ? 

A. In the village, Chinese village, you mean where I lived ? 
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Q. No, what house was it, your mother’s house or your 
father’s? 

A. It was my mother’s house. 

Q. And did Lee Kwok Dun live in the same house? 

A. Yes. 

The Court: What was the name of the village? 

The Witness: Yon On Lee. 

By Mr. Wasserman : 

Q. After Lee Kwok Dun was horn, was there any cere¬ 
mony after the birth of the boy? 

A. Yes, it is a custom in China after you are born a 
month you get a little hair cut. 

Q. Was there such a ceremony adopted for Lee Kwok 
Dun? 

A. Yes. 

Q. And after Lee Kwok Dun’s birth, did you have occasion 
to see him ? 

A. Yes, sir. 

Q. For how long a period? 

A. Almost every year I am home, you know. 

Q. Until you came back to the United States, is that right? 

A. Yes, sir. 

Q. Now, do you remember anything happening to Lee 
Kwok Dun? 

A. Yes, I do. 

Q. Will you tell the court about it? 

A. When he was around five years old, about five years 
old—anyway, my mother make him some new clothes, and 
he turned around and he make a spin and he fell on a stone 
and cut himself right here (indicating). 

Mr. Wasserman: May the record show he is pointing be¬ 
tween his eyebrows? 

The Court: Yes, the forehead between his eyebrows. 

By Mr. Wasserman : 

Q. Who came back to the United States first, you or your 
brother? Well, your best recollection. 

A. My brother. 


Q. And when did you see Kwok Dun in the United States 
for the first time? 

A. Oh, it is 1949, fourth month, I think. 

Q. About 1949? 

A. Yes, 1949, fourth month. 

Q. And did you recognize him as being the same boy that 
you had seen in China? 

A. Yes; just a little bigger, that’s all. 

Q. And how did you recognize him? What made you 
recognize him? 

A. I just leave, and by the time I came back I recognize 
the scar, and the face is still the same. 

Q. Is he in this courtroom todav? 

A. Yes. 

Q. Can you point him out? 

A. Yes (indicating). 

Mr. Wasserman: Indicating the plaintiff, Lee Kwok Dun. 
I have no further questions. 

Cross-Examination. 

By Mr. 0 ’Donoghue : 

Q. Did you have any conversation with this boy after you 
returned to the United States? When I say this *bov I mean 
the plaintiff. 

A. I don’t understand. 

The Court: Did you write any letters to Lee Kwok Dun, 
or he to you, after you got back to this country? 

The Witness: No. 

By Mr. 0 ’Donoghue : 

Q. Where was the house located in the village you lived 
in? 

A. It is the second row, the twelfth one. 

Q. Second row, twelfth house? 

A. Yes, twelfth house. 

Q. Were all these houses standing, occupied, while you 
were in the village? 

A. Yes, I think so, but some of them I don’t know. 
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Q. Well, now, were there any vacant lots in this second 
row? 

A. Yes, a few of them, maybe two or three, I don’t 
remember. 

Q. How many houses were there all together in a row? 

A. Some of them longer, some of them a little less, the 
houses not all the same. Maybe I don’t understand the 
question. 

Q. I am talking about the second row. 

A. The second row ? Oh, it is about ten houses, I think. 

Q. Ten houses? 

A. Yes. 

Q. Were they all occupied when you were there? 

A. Yes, when I was there, yes. 

Q. Now, were any of them in ruins, or anything of that 
sort? 

A. Maybe it happened now, I don’t know. 

Q. While you were there. 

A. While I was there? No, I don’t recall, I don’t remem¬ 
ber, it is so long. 

Q. Do you know where the vacant lots occurred, between 
what houses ? 

A. Between three and five, one of them. 

Q. Three and five? 

A. I don’t remember so close. 

Q. The third and fifth places were vacant, you think? 

A. Yes. 

Q. Do you know of a village called Ching Ming Huey? 

A. Yes, that is where my mother used to live. 

Q. Where your mother used to live? 

A. Yes. 

Q. How far away is that from this Yon On Lee village? 

A. I don’t know exactly. 

Q. Well, I mean approximately. 

A. Maybe it is about a half hour walk. 

Q. Half hour walk? 

A. Not exactly. 

Q. Would it be correct to say it was two Li’s away? 

A. I don’t get this. 
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Q. I thought Li, L-i, was a measure of distance used in 
China. 

A. Oh, it is about three or four Li. 

Q. Three or four Li? 

A. Yes, maybe about that much; I don’t know exactly 
how long, I haven’t been there much. 

Q. What direction is Ching Ming Huey from Yon On 
Lee? 

A. It is south. 

Q. Was there a rice pounder in your house in that 
village ? 

A. Rice pounder, yes, we have one in that house. 

Q. Where was it located? 

A. On the left-hand side where my brother lived. 

Q. "What room was it in? 

A. In the center room. 

Q. What room? 

A. Center room. 

Q. Center room? 

A. Yes. 

Q. Was there any—did the village have any gates to it? 

A. Well, not exactly a gate, but sometimes they just 
make up with bamboo. 

Q. I am talking about this particular village Yon On Lee, 
did it have any gates ? 

A. They put bamboo to stop the animals to go out where 
the fields are, that is all. Sometimes they don’t even put 
it up, just a little thing across. 

Q. Was there more than one gate? 

A. Sometimes they put up one on each end of the village 
on the row. 

Q. During the time you were there did they have a gate 
or didn’t they? 

A. Sometimes they had it up, sometimes they didn’t; it 
is not always, I don’t recall, so long. 

Q. Just a little bamboo thing? 

A. Yes, not too long, just little, from here to there 
(indicating). 

Q. Wliat supported it? 

A. Well, a stick of bamboo, that supported it. 
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Q. Just a stick of bamboo? 

A. Yes, sometimes they had wood, and sometimes 
bamboo. 

Q. What did they use in Yon On Lee village? 

A. I don’t get it. 

Q. What did they actually have; did they have this gate 
up or didn’t they? 

A. Sometimes they had and sometimes not; it depends on 
if the people didn’t want the animal to go out to the rice 
field they put it up, sometime nobody would bother to put 
it up. 

Q. What is your recollection as to whether it was up 
when you were there, or not? 

A. Sometimes it was up and sometime it wasn’t put up. 

Q. Were the two gates sometimes up? 

A. Yes, mostly on the end I lived I noticed it, but the 
other one I didn’t go through there much, the other one. 

Q. While you were there did your nephews attend school? 

A. No; when I come back they go to school. 

Q. I beg pardon? 

A. He didn’t go to school when I was there. 

Q. They didn’t go? 

A. No, they didn’t go to school. 

Q. Not even the oldest boy, he didn’t go to school? 

A. Yes, the oldest boy, he go to school. 

Q. He did? Where did he go to school? 

A. He go to Yit Sen. 

Q. He went to Yit Sen school while you were there? 

A. I don’t remember what school he go, he went to two, 
let’s see, he went to three or four schools. 

Q. Three or four schools while you were in China? 

A. Yes, when I was in China he was in what they call 
a high school, something like that. 

Q. Do you know when' Lee Kwok Dun went to Yit Sen 
school? 

A. No, he wasn’t going to school then. 

Q. By the way, you were born in this village, were you? 

A. Yes. 

Q. What school did you go to? 

A. I go Yon On. 
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Q. You went to school in the village? 

A. Yes. 

Q. Did you ever go to any other school? 

A. No. 

Q. You never went to Yit Sen school? 

A. No. 

Q. Are you familiar with the Yit Sen school? 

A. No. 

Q. You have never seen it? 

A. No, I came over here when I was small. 

Q. How old were you w T hen you came here? 

A. Around 12 or 13 years old. 

Q. Do you know how far the Yit Sen school is away from 
the Yon On Lee village? 

A. No; I heard about it. 

Q. You never heard about it? 

A. I heard about it but I never seen it. 

Q. Did your brother go to Yit Sen school ? 

A. My brother? No, he never went there. 

Q. He never went there? 

A. No. 

Q. Is your father dead? 

A. Yes, my father died. 

Q. When did he die? 

A. About ten years ago, around there. 

Q. About ten years ago? 

A. Yes. 

Q. Where did he die? 

A. In the same village, same house. 

Q. And is your mother living? 

A. Yes. 

Q. And is she living in the village ? 

A. Yes. 

Q. How old is she ? 

A. She is about 78 or 9, I don’t remember; over 70. 

Q. Over 70 years old? 

A. Yes, sir. 

Mr. O’Donoghue: I have no further questions. 

Mr. Wasserman: No further questions. 

(Witness excused.) 


59 


The Court: Well, we will adjourn until tomorrow morn¬ 
ing at the usual time. 

(Thereupon, at 3:50 o’clock p.m., Court was adjourned 
and further proceedings herein continued until 10:00 o’clock 
a. m., Thursday, December 18, 1952.) 

Proceedings 

The Court: Gentlemen, I am sorry for the delay. I had 
a call I had to make and it took a little longer than I 
anticipated. 

We hadn’t finished with the plaintiff yet? 

Mr. Wasserman: That is correct, Your Honor. Do you 
want the father excluded from the courtroom? 

The Court: I think it would be desirable. 

Mr. 0 ’Donoghue: I think I might say at this time, Your 
Honor, we have arranged for a blood test for the father and 
son, and we have agreed whatever it shows it would be 
offered in evidence. 

Mr. Wasserman: No; I have not agreed that it would. 
I have not consented that it be offered in evidence. 

The Court: What is the point of taking it? You mean 
you will receive it if it helps you, and won’t if it doesn’t 
help you? 

Mr. Wasserman: Frankly, Your Honor, I have subjected 
these people to blood tests. X consented last night to have 
a blood test taken by Mr. 0’Donoghue’s physician of his 
selection. I don’t know a thing about his competency. I 
don’t know what the blood test performed by him will show. 

Mr. 0’Donoghue: Very well. Very well. 

Mr. Wasserman: I want to be in position to reserve- 

The Court: If you have a question about the competency 
of the physician I think we can settle that all right. I can 
select one myself with the consent of both of you. 

Insofar as the individual is concerned, there is no 
mystery, particularly, about a blood test and what it shows. 

Mr. Wasserman: I realize that, except I have gone into 
this subject somewhat and I find in many cases it has been 
indicated that in performing the test mistakes can be made. 
I have found in some of the reported cases blood tests have 


60 


been taken as many as eleven times in order to be sure it 
was accurately performed. 

The Court: Yes. 

Mr. Wasserman: It is just with that in mind that I want 
to be able to reserve any objection to it. I have no objection 
to subjecting them to blood tests. 

The Court: You mean your position is you don’t consent 
in advance that the result of the test is what the doctor 
says it is. 

Mr. Wasserman: That is correct. 

The Court: Or has the effect, even, that he says. 

Mr. Wasserman: That is correct, Your Honor. 

Mr. O’Donoghue: Mr. Wasserman is talking nonsense, 
as he well knows. He knows there is no laboratory in this 
town as well equipped as Dr. Hunter’s laboratory up at the 
Medical Center for this purpose, and he knows tests have 
been made there many times. It is not my physician. I have 
not selected him for any mysterious reasons. 

Mr. Wasserman well knows Dr. Hunter’s qualifications, 
and this thing of reserving any question about it, our agree¬ 
ment last night was that we would submit the report to the 
Court, no matter what it showed. That meant I was making 
a concession, because under the law obviously it is only 
competent to show lack of paternity and not to show the 
possibility of paternity. I was making the concession even 
if it showed the possibility of paternity I was 'willing that 
be submitted to the Court for its consideration. If we are 
going to have to have the question when it is submitted 
whether it is accurate or not, I don’t know where we are 
going to end up. I suggest if that is the case the Court make 
the designation, and I will withdraw* any agreement that 
I have entered into, but I think this is just a smokescreen 
to waste the Court’s time. 

Mr. Wasserman: I purposely consented to have this done 
last night without even bringing it to the Court’s attention 
in order to save time. 

The Court: What good would it do ? 

Mr. Wasserman: I just want to be in a position to have 
blood tests taken by the top experts in the United States. 
I am not confining myself to Washington in the event that 
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this blood test is unfavorable. That is the only thing I am 
attempting to do in order to protect my client’s rights. 
I don’t know what the blood test shows. 

The Court: The blood test, incidentally, would have to 
be accompanied by expert testimony from the doctor who 
took it. 

Mr. 0 ’Donoghue: That is correct. 

As Mr. Wasserman knows, it has been our practice for 
some time in these Chinese cases to simply file the report 
of the doctor and not require him to come and give expert 
testimony. If Mr. Wasserman wants him examined by some 
greater experts than our local doctors, he could have said 
so. He has not said anything of that sort. 

The Court: Unless he agrees otherwise, he would have 
the right to cross examine the physician. I think the thing 
is desirable. I know Dr. Hunter. He has qualified in this 
court a thousand times, I guess actually, literally, maybe 
more than a hundred times, and numerous times on this 
very subject, the results and the effect of and the signifi¬ 
cance of a blood test, but if we are going to have one, I would 
be just as satisfied to have two. 

Mr. Wasserman: May I make this suggestion to the 
Court. I am merely attempting to protect my client’s rights 
if there is an adverse report. I don’t expect an adverse 
report. We don’t even know what the report is. Wouldn’t 
it be better to wait until we see what the report is before 
wp enter into any argument? 

Mr. 0’Donoghue: If that is the arrangement you never 
wiT see what the report is, if it is adverse, I won’t offer it, 
ar» I you won’t have the right. 

The Court: I have the right under the rules to appoint 
a - loctor myself. 

Mr. 0’Donoghue: I would be happy if Your Honor did 
exactly that. I have no idea what the outcome of the blood 
tests will be. I have only selected what seemed to me the 
most competent person in this city and have offered to pay 
his bill for that purpose, and I am sure that is not going 
to influence the report in any way. 

Mr. Wasserman: I happen to be in the position where 
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the blood test if favorable, I could object, if unfavorable 
it helps us. 

Mr. O’Donoghue: Exactly. 

Mr. Wasserman: Nevertheless, I was willing to take the 
risk of submitting my clients to a blood test. 

The Court: You are not taking any risk. Mr. O’Donoghue 
is the one taking the risk, because he said, if I understand 
him correctly he would concede to its being received in 
evidence, whatever it showed. 

Mr. O’Donoghue: Exactly; that is what I did consent to, 
and that is what I understood the agreement to be. 

The Court: Whether that would have any weight with 
me is something else again, but we are dealing now with the 
question of admissibility. You couldn’t offer, as I recall the 
cases—I don’t know of anv one to the contrary—vou 
couldn’t offer a blood test which would show the possibility 
of parentage. 

Mr. Wasserman: That is correct. 

The Court: He is conceding you could offer it for that 
purpose. 

Mr. Wasserman: It has no effect. 

The Court: I don’t think it would have, either. 

Mr. Wasserman: Therefore by consenting to just my 
client’s taking a blood test I am affording him the possi- 
bilitv of getting favorable evidence to his side without 
getting as favorable evidence to my side. 

The Court: I don’t think that follows because—again 
I say either of you can correct me if I am w'rong—I am quite 
certain the cases hold that a blood test which does not rule 
out the parentage has no meaning. 

Mr. Wasserman: That is correct. 

The Court: What do you lose? It doesn’t prove anything 
if it doesn’t prove he is not the father. It may not even 
prove that to my mind. 

Mr. Wasserman: The only thing is I am furnishing Mr. 
O’Donoghue with an opportunity to prove that this person 
may not be the father according to the blood test, and 
there is no opportunity for me to prove the converse which 
is in support of my case, so that he is on an expedition in 
order to try and get evidence in his favor without any 
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possibility of my getting evidence in my favor as a result 
of the test, and yet I did consent to it, but I do want to 
protect my client’s rights. 

The Court: You consent, both of you, to have Dr. Hunter 
make a blood test of this man and make a report and then 
argue to me what to do with the report after we get it. 

Mr. Wasserman: I have consented to that. 

Mr. 0 ’Donoghue: I certainly do. 

The Court: Go ahead and have it, then. 

Mr. 0 ’Donoghue: It has been done. 

The Court: Dr. Hunter has taken this? 

Mr. Wasserman: Yes, sir; I consented to this last night, 
and it was done. 

The Court: It has already been done. 

Mr. 0’Donoghue: We have no report. 

The Court: He has taken the test? 

Mr. Wasserman: Yes, sir. 

The Court: When does he state you wdll get this ? 

Mr. 0’Donoghue: I don’t know. I haven’t spoken to him. 
I spoke to his laboratory and asked him to get it as soon 
as possible. 

The Court: We will pass that for further examination. 

Mr. Wasserman: The only it is objected to at this time 
I didn’t want to make anv concession as to what I would 
do when this report was brought forth here. 

The Court: You both see the report before I do, if I ever 
see it, and then I will discuss the matter with you further 
when you get it. 

Thereupon, 

Lee Kwok Dun, 

one of the plaintiffs herein, resumed the witness stand and, 
having been previously duly sworn, testified further, through 
the interpreter, as follows: 

Cross Examination (Resumed) 

Mr. 0’Donoghue: I don’t suppose we can establish what 
the question was we were on. 

The Court: There was another reporter here. We were 
still on the school, weren’t we? 
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Mr. O’Donoghue: I will go to another subject and pos¬ 
sibly come back to that. 

The Court: All right. 

Mr. Wasserman: You covered the Japanese invasion. 

The Court: The Japanese invasion, if any. 

By Mr. O’Donoghue. 

Q. Who was Lee Ho? Did he know his father’s father? 

A. Him, he said he do know him. He died when he was 
five and six years old. 

Q. When you were five or six years old? 

A. Yes. 

Q. Do you remember being asked on January 7, 1949, 
when you appeared before the Board of Special Inquiry, 
“In about what year did your paternal grandfather, Lee 
Ho, die,” and you answered, “I don’t remember.” 

The Interpreter: Let me mark down the date so I can 
make sure. 

By Mr. 0 ’Donoghue: 

Q. Let us leave out the date of the question and say: 
When you appeared before the Board of Special Inquiry 
do you remember being asked about what year your pa¬ 
ternal grandfather, Lee Ho, died, and you said, “I don’t 
remember”? 

A. He said he couldn’t recall that. 

Q. Do you remember being asked further: “If you are 
a descendant of Lee Ho you should have some idea as to 
just when this man died. Now think the matter over and 
tell us.” 

And your answer is: “I don’t remember. If I remember 
I will tell you.” 

Do you remember that? 

A. He said he still couldn’t recall it. v 

Q. Do you remember being asked further: “Did Lee Ho 
die before or after you were born?” 

And your answer: “I don’t know.” 

A. He said he still don’t know. 

The Court: Still doesn’t know what ? 
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The Interpreter: They asked him before he died. 

By Mr. 0 ’Donoghue: 

Q. Were those answers incorrect? 

A. He said he told them about five or six years old. That 
is all he know. 

Q. Who w^as your paternal—who is your paternal grand¬ 
mother? 

A. Horn Shee. 

Q. Tom? 

A. I would say Tom Shee. 

Q. Where does she live? 

A. From his home three to four li. That is, I would say 
about three li and a quarter equal an American mile. 

Q. Your grandmother, Horn Shee, lives three or four 
miles from you? 

A. Yes. 

Q. Did she live there- 

A. Pardon me, Your Honor. Three and one-fourth li 
equal an American mile. 

Q. Let us give it in lis, then. 

The Court: Three or four lis. 

By Mr. O’Donoghue: 

Q. Three or four lis? 

A. Yes. 

Q. Very well. I won’t change that into miles. Did she 
live in that place during vour entire life in China? 

A. Yes. 

Q. Does she live in some village? 

A. It is a village. 

Q. What is the name of it? 

A. Bok Shui Tung. 

Q. How t do you spell that? Would you give your notion 
of what that would be in English? 

A. I would say You—my, that is pretty hard. 

Q. Huey, maybe, or something. 

A. That last one is Tung. 
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Q. Do you remember when you testified before the Board 
you were asked: 

“Have you been living with your paternal grand¬ 
mother in China?” 

And you answered: “Yes, in the same house”? 

A. He said no, he lived at his own house. 

Q. Your grandmother did not live with you? 

A. No. 

Q. Then you were not telling the truth when you said she 
lived in the same house with you? 

A. He said he never did live with her but he always lived 
in his own house. 

The Court: Ask him if he ever said he did live with his 
grandmother to that Board of Inquiry. 

The Interpreter: No, Your Honor. 

The Court: No; he didn’t say so? 

Mr. O’Donoghue: Didn’t say that. 

By Mr. O’Donoghue: 

Q. About how old is your grandmother, Horn Shee? 

A. I didn’t get the question, Mr. O’Donoghue. 

Q. About how old is your grandmother, Horn Shee? 

The Interpreter: When, Mr. O’Donoghue? 

The Court: Now. 

By Mr. 0 ’Donoghue: 

Q. Now. 

A. Now is about a little over 60 years old. 

Q. A little over 60 years old. Do you remember being 
asked by the Board, “About how old is your paternal 
grandmother, Horn Shee,” and you answered, “I don’t 
know”? 

A. He said he told the same thing out there, a little over 
60. 

Q. Were your paternal grandparents ever in the United 
States, as far as you know? 

A. He do not know. 


67 


Q. You do not know whether either Lee Ho or Horn Shee 
were ever in the United States? 

A. Yes. 

Q. He does know what? 

The Court: I don’t know what he means. 

Mr. O’Donoghue: Whether he knows whether they had 
been. 

The Court: It could be the other way around. Ask him 
again, Mr. Quing. Ask him whether he knows whether his 
grandfather and grandmother, Lee Ho and Horn Shee were 
ever in the United States? 

The Interpreter: He learned they had been in this coun¬ 
try. 

By Mr. O’Donoghue: 

Q. Who told you that? 

A. His father told him. 

Q. In other words, you never knew that before you came 
to this countrv? 

A. His father told him w’hile he wras in this country. 

Q. Did you ever see your grandfather, Lee Ho, at your 
home in China? 

A. Yes; between six and seven years old. 

Q. Do you remember being asked by the Board: “Have 
you ever seen your paternal grandfather at home,” and 
you answered, “No”? 

A. He said he told them that he seen him. 

Q. Did your grandfather ever tell you about having been 
in the United States? 

A. He could not recall. He do not know. 

Q. Did your grandmother ever tell you about the United 
States? 

A. He said he don’t know. 

Q. Do you know where your father was born? 

A. In China. 

Q. Did you not know your father claimed to be a citizen 
of the United States? 

A. He does not know. 

Q. Do you know’ whether or not your father is a citizen 
of the United States? 
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A. He says, “I do not know.” 

Q. I don’t know? 

A. Do not know. Do not know. 

Q. Do not know. Do you claim to be a citizen of the 
United States? 

Mr. Wasserman: I am going to object to that question, 
Your Honor. 

The Court: I sustain the objection to that. 

By Mr. O’Donoghue: 

Q. If you were born in China, what is the basis of your 

contention that vou are a citizen of the United States? 

•> 

A. He said, “I do not know anything about that.” 

Mr. Wasserman: That is obviously a legal issue. 

The Court: I know, but you did not object, and he has 
answered. 

By Mr. O’Donoghue: 

Q. Do you know where your grandfather was buried, your 
paternal grandfather? 

A. Yes. 

Q. Where? 

A. Di Su Ling San. 

The Court: You had better spell those words as close 
as you can. 

The Interpreter: D-i, I would say. 

The Court: D-a-i. 

The Interpreter: It is D, Your Honor. 

The Court: D-a-i. 

The Interpreter: S-u. 

The Court: S-u. 

The Interpreter: S-u. L-i-n-g. 

The Court: L-i-n-g. 

The Interpreter: You could put the last word as “moun¬ 
tain.” 

The Court: Let us have the Chinese version of the last 

word. 

The Interpreter: S-a-n. 

The Court: S-a-n? 

The Interpreter: S-a-n, yes. 
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By Mr. 0 ’Donoghue: 

Q. Does your father have a sister? 

A. Yes, one. 

Q. What is her name? 

A. Sui Yung. 

Q. Is she married? 

A. Yes, married. 

Q. Where was she married? 

A. She married in this country. 

Q. Do you remember testifying on January 3rd that you 
last saw your father’s sister—January 3, 1949, before the 
Board of Special Inquiry you last saw your father’s sister 
Lee Sui Yung at home when she got married ? 

The Interpreter: What year, he ask, Mr. O’Donoghue? 

By Mr. O’Donoghue: 

Q. What year did she get married? 

A. He said he seen her while he was in China when he 
was very young. 

Q. Do you remember being asked: 

“Who informed you that your aunt Lee Siu Yung 
was married in China?” 

And you answered: “My mother.” 

A. He said that was the engagement party but he thought 
that is the wedding but after all he discovered it was the 
engagement party in China. 

Q. Now, does your village have gates to it? 

A. Yes. 

Q. How many? 

. A. Front of his house has one gate. 

Q. Is there just one gate to the village? 

A. Along his house he only knows there is one gate there, 
but the other side he do not know. 

Q. You don’t know what is at the other side of the village? 

A. He said the village is very long. 

Q. Have you never been to the other end of your village ? 

A. He says very seldom go down to the end. 

The Court: Suppose you find out what kind of gate 
that is. 
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Mr. O’Donoghue: Yes; I intended to ask him, Your 
Honor. 

By Mr. O’Donoghue: 

Q. Can you describe the gate? 

A. He said the gate is practically portable. It is only 
constructed by bamboo. Sometimes that gate is removed. 
Sometimes it isn’t removed. 

Q. How big is it ? 

A. It is about the height of this desk. 

Q. And how wdde ? 

A. From that door to this partition here, Mr. O’Donog¬ 
hue. 

The Court: For the record, that would be about what, 
10 feet? 

The Interpreter: It was about this distance, Your Honor. 

Mr. O’Donoghue: Yes. Yes, Your Honor, that is about 
10 feet. 

By Mr. O’Donoghue: 

Q. Is that a single gate or a double gate? 

Mr. Wasserman: May I have that question clarified? I 
don’t know what he means by it myself. 

Mr. O’Donoghue: I don’t understand counsel necessarily 
has to understand. 

The Court: I think he does. He is entitled to understand 
what your question means. 

Mr. Wasserman: Do you mean two swinging doors? 

Mr. O’Donoghue: Yes; that is what I do mean. 

By Mr. O’Donoghue: 

Q. Are there tvro gates that fill this area of the gateway? 

The Interpreter: Is that the question, Mr. O’Donoghue? 

Mr. O’Donoghue: Yes. 

The Witness: That gate is not stationary. Sometimes it 
is taken off. Sometimes would be two, and sometimes would 
be one. 

The Court: Sometimes it would be two gates? 
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The Witness: The gate is just like this and sometimes 
they fold it over like this and even sometimes they take the 
gate off entirely. 

Mr. Wasserman: May the record indicate he is indicating 
two swinging doors? 

The Court : Yes. 

By Mr. O’Donoghue: 

Q. Now, you don't know whether there is a similar gate 
at the tail of the village? 

A. He said very seldom go there. 

Q. So you don’t know? 

A. When he go there sometimes he see that is a gate there. 

Q. You remember being asked by the Board, before the 
Board, you stated on January 3rd that there was a gate at 
the head of Yon On Lee village and also a gate at the tail 
of that village- 

I think you better translate each part of this question. 

The Interpreter: You ask me the certain question you 
want to be answered. Show it to me. No; ask me indi¬ 
vidual— 

Mr. O’Donoghue: I am reading a rather long question. 

The Interpreter: The long question is hard. 

Mr. O’Donoghue: That is why I suggested you translate 
each part. 

The Interpreter: That is what I mean. 

Mr. O’Donoghue: And let him answer it. 

Bv Mr. O’Donoghue: 

Q. Do you remember being asked this question— 

I will tell you when the question is over. 

You stated on January 3 that there was a gate at the 
head of Yon On Lee village and also a gate at the tail of that 
village. 

If you will translate that, but that is not the complete 
question. 

The Court: All right. Go ahead. 

The Interpreter: He said yes. , . , , 
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By Mr. O’Donoghue: 

Q. You described the gate at the head as a wooden gate 
about the size of the door in the hearing room in which you 
were then seated. “Are we to understand there is a similar 
gate at the tail of this village,” and you answered, “Yes.” 

A. He said sometimes they are made out of bamboo and 
sometimes made out of wood. 

The Court: Did he say that the wooden gate was about 
the size of the door of the hearing room? 

Mr. Wasserman: We don’t know what size the door is. 

The Court: The hearing room he was seated in at the 
time. Did he say there was a wooden gate about the size 
of the door of the hearing room in which he was sitting at 
the time he made this statement? 

Mr. Wasserman: May I suggest the question also indi¬ 
cates in the hearing in which he was seated in San Fran¬ 
cisco? Then it would tie it down to the place where he then 
was. 

The Court: Yes. 

The Interpreter: He said he couldn’t recall it, Your 
Honor. 

By Mr. O’Donoghue: 

Q. Do you remember being asked then: 

“It is understood, then, that the gateway at each end 
of Yon On Lee village has a wooden gate which can be 
opened and closed. Is that correct?” 

And you said: 

“Yes, each gateway has a double gate which can be 
opened and closed”? 

A. Yes. 

Q. Now, where is Toy Shan city in relation to Yon On Lee 
village? 

A. On the southwest direction from the village. 

Q. Toy Shan city is southwest of your native village, is 
that correct? 

A. It is southwest. 
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Q. Do you remember being asked one of the times you 
appeared before the Board, this question: 

“Do you mean that Toy Shan city is due east of your 
native village?” 

And you answered: “Yes”? 

A. He said it is not east. He said east is that route that 
leads you to the school. 

Q. I didn’t get what you said. 

A. He said he didn’t say east, in the east direction is the 
route that lead to the school. 

Q. Do you remember being asked this question: 

“Do you mean that Toy Shan city is due east of your 
native village?” 

And you said “Yes”? 

A. He said no. 

Q. You deny that you were asked that question and that 
you answered in that way? 

A. He said no. 

Q. Does that mean he does deny the question was asked 
and lie so answered? 

A. He said he tell everything the truth. 

Q. And what is the truth as to the direction of Toy Shan 
city from your village? 

A. He said southwest is that direction, is the truth. 

Q. Do you know what a rice pounder is? 

The Court: Pounder? 

Mr. O’Donoghue: Pounder. 

The Witness: He says the rice pounder near by the big 
door in his house. 

By Mr. O’Donoghue: 

Q. Do you remember being asked by the Board: 

“You stated on January 4th that there is no rice 
pounder in your house at Yon On Lee village. Is there 
any implement in your home there which was used for 
the preparation of rice for consumption?” 


72 


By Mr. O’Donoghue: 

Q. You described the gate at the head as a wooden gate 
about the size of the door in the hearing room in which you 
were then seated. “Are we to understand there is a similar 
gate at the tail of this village,” and you answered, “Yes.” 

A. He said sometimes they are made out of bamboo and 
sometimes made out of wood. 

The Court: Did he say that the wooden gate was about 
the size of the door of the hearing room? 

Mr. Wasserman: We don’t know what size the door is. 

The Court: The hearing room he was seated in at the 
time. Did he say there was a wooden gate about the size 
of the door of the hearing room in which he was sitting at 
the time he made this statement? 

Mr. Wasserman: May I suggest the question also indi¬ 
cates in the hearing in which he was seated in San Fran¬ 
cisco ? Then it would tie it down to the place where he then 
was. 

The Court: Yes. 

The Interpreter: He said he couldn’t recall it, Your 
Honor. 

By Mr. O’Donoghue: 

Q. Do you remember being asked then: 

“It is understood, then, that the gateway at each end 
of Yon On Lee village has a w’ooden gate which can be 
opened and closed. Is that correct?” 

And you said: 

“Yes, each gateway has a double gate which can be 
opened and closed”? 

A. Yes. 

Q. Now, where is Toy Shan city in relation to Yon On Lee 
village? 

A. On the southwest direction from the village. 

Q. Toy Shan city’ is southwest of your native village, is 
that correct? 

A. It is southwest. 
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Q. Do you remember being asked one of the times you 
appeared before the Board, this question: 

“Do you mean that Toy Shan city is due east of your 
native village ? ’ ’ 

And you answered: “Yes”? 

A. He said it is not east. He said east is that route that 
leads you to the school. 

Q. I didn’t get what you said. 

A. Tie said he didn’t say east, in the east direction is the 
route that lead to the school. 

Q. Do you remember being asked this question: 

“Do you mean that Toy Shan city is due east of your 
native village?” 

And vou said “Yes”? 

* 



A. He said no. 

Q. You deny that you were asked that question and that 
you answered in that way? 

A. He said no. 

Q. Does that mean he does deny the question was asked 
and he so answered? 

A. He said he tell everything the truth. 

Q. And what is the truth as to the direction of Toy Shan 
city from your village? 

A. He said southwest is that direction, is the truth. 

Q. Do you know what a rice pounder is? 

The Court: Pounder? 

Mr. O’Donoghue: Pounder. 

The Witness: He says the rice pounder near by the big 
door in his house. 

By Mr. O’Donoghue: 

Q. Do you remember being asked by the Board: 

“You stated on January 4th that there is no rice 
pounder in your house at Yon On Lee village. Is there 
any implement in your home there which was used for 
the preparation of rice for consumption?” 



74 


And you answered: 

“No, we used to buy rice from the market”? 

A. He said he didn’t recall that statement. 

Q. And do you remember being asked: 

“Do you know what a rice pounder is?” 

And you answered: “No”? 

A. He said he didn’t make that statement. He said he 
could show you a rice pounder in his house. After all, he 
lives in that house. 

Q. Do you remember being asked the further question: 

“How, then, can you say that there is no such thing 
in your house in China?” 

And you answered: 

“I know what a rice pounder is, but there is none at 
home ’ ’ ? 

A. Well, he said his house has a rice pounder, but grind¬ 
ing the rice, they haven’t got, for polishing, in other words, 
rice polisher. 

Q. Do you remember being asked the further question: 

“Was there any rice mill in your home in China for 
hulling the rice?” 

And you answered: “No”? 

A. He said the rice polisher they haven’t got, but the rice 
pounder he has. 

Q. What is a rice pounder used for? Is it used for hulling 
rice? 

A. He used that to put the rice in, after he polished the 
rice, and then cooks it for eating. 

The Court: Rice pounder? 

The Witness: Pounder, ves. 

The Court: Say that again. 

The Witness: He puts the rice in there and then pounds 
it, and after they pound it, and then cook it for eating. 
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Mr. O’Donoghue: I didn’t hear the very last thing you 
said. 

The Court: And then cooked it for eating. 

By Mr. O’Donoghue: 

Q. Do you remember being asked this question: “You 
stated on January 4th that your grandmother Horn Shee 
slept in the parlor of your home. Was there a partitioned- 
off room in that parlor in which she slept?” 

And you answered : 

“Yes, there w r as a partitioned-off room in the rear of the 
parlor”? 

A. He says she never slept in his house. 

Q. Now, in what row in the village was your house 
located? 

A. He said what row? 

The Court: He is asking. 

The Interpreter: He wants to know what row you mean. 

The Court: Row. 

Mr. Wasserman: It depends upon whether you are look¬ 
ing east, or west. 

The Court: What does he mean? What puzzles him 
about that? 

The Witness: I would like to know which road you are 
referring to. There are many roads in the village. 

The Court: Mr. Quing, are you pronouncing that as road, 
r-o-a-d? 

The Interpreter: Yes, Your Honor. 

The Court: Or row, r-o-w. It is row, you mean, isn’t it? 

Mr. Donoghue: Yes, Your Honor. 

The Interpreter: You mean row. I thought you meant 
road. 

The Court: He means row. 

The Interpreter: Yes, Your Honor. I understand now. 

The Witness: On the second row. 

Bv Mr. O’Donoghue: 

i 

Q. Second row? 

A. Yes. 
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Q. What house was it? 

A. The twelfth house. 

Q. How many houses are in that row? 

A. Ten. 

Q. How many of those were occupied when you left 
China ? 

A. He said two vacant lots. 

Q. And all the other houses were occupied? 

A. Those houses all occupied. 

Q. All occupied. How many vacant lots or spaces are 
there? 

The Interpreter: I didn’t get it. 

By Mr. O’Donoghue: 

Q. How many, what we would say in English, how many 
vacant lots are there in that row? 

A. Two vacant lots. 

Q. Do you remember being asked this question: “On 
January 3rd, after making several conflicting statements 
with reference to the houses in the second row from the 
head in Yon On Lee village, you finally said that there are 
four houses in that row, your house being the only one which 
is occupied, the other three being empty houses. You 
stated that your house is on the twelfth house space in that 
row. Where are the three empty houses in that row 
located?” 

And you answered: 

“The three empty houses are located on the ninth, tenth 
and eleventh house spaces”? 

Would you like to refer to this to translate it? 

The Interpreter: No; I could remember that, Mr. 
O’Donoghue. 

The Witness: He said all those houses occupied except 
those two vacant lots. 

The Court: What about that—did part of that say there 
were only four houses? 

Mr. O’Donoghue: Yes, Your Honor, that there are four 
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houses in the row, this house being the only one which is 
occupied, the other three being empty houses. 

The Court: Ask him if he testified out there that there 
were only four houses in his row. 

The Witness: Yes, he did. There are four houses. 

The Court: Well, if there were four houses in the row, 
how could he live in the tenth? 

Mr. Wasserman: He said he lived in the twelfth. 

The Court: I mean twelfth. 

Mr. Wasserman: He said it was the twelfth space, but 
there are only ten houses. 

The Court: Now he is saying there are only four houses. 

Mr. Wasserman: I would like it to be clarified; Your 
Honor had addressed a question to him. 

The Court: I will withdraw the question and let Mr. 
O’Donoghue ask the question. 

By Mr. O’Donoghue: 

Q. Your testimony is now that there are ten houses in 
that row? 

A. Ten houses. 

Q. And all are occupied? 

A. It is ten houses, all occupied except there are two 
vacant lots. 

Q. When you testified that the empty houses are located 
on the ninth, tenth and eleventh house spaces, that was 
incorrect? 

A. He said he did not. 

Q. Do you remember being asked: 

“What is there is the first eight house spaces of the row 
on which your house is located?” 

And you answered: 

“There is grass growing in the first house space of that 
row; the next seven house spaces are ruined houses”? 

A. He said out there he made that statement the first 
house is ruined and also the seventh house is ruined. 

Q. The house located on the first space and the seventh 
house ? 
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A. Yes. 

Q. Seventh space? 

A. Yes. 

Q. Are in ruins? 

A. Yes. 

Q. Is that your testimony? 

A. Yes. 

Q. This may be the question I just asked, I have gotten 
a little confused. Were you asked the question: 

“What is there in the first eight house spaces of the row 
on which your house is located?” 

And you answered: 

“There is grass growing in the first house space of that 
row; the next seven house spaces are ruined houses”? 

The Court: That isn’t the way you put it. The way you 
had it before, if I understood, at first, the seven are in ruins. 

Mr. 0 ’Donoghue: That is his testimony now, Your Honor. 

The Court: Go ahead. 

By Mr. 0’Donoghue: 

Q. So the question is, then: 

“What is there in the first eight house spaces of the row 
on which your house is located?” 

And your answer is: 

“There is grass growing in the first house space of that 
row; the next seven house spaces are ruined houses.” 

Do you remember testifying to that? 

A. He said no, only the first and the seventh houses 
ruined. 

Q. You remember being asked the question: 

“Do you mean that the houses which were formerly on 
those seven house spaces have entirely fallen down?” 

And you answered: 

“Yes. Just the bricks and stones are left from those 
houses”? 
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Did you so testify? 

A. He said yes, he did, the seven houses ruined. 

Q. Is he saying the seventh? 

A. The seven. 

The Court: The seven? 

The Interpreter: The seven of seven. 

The Court: Seventh. 

Air. 0’Donoghue: Seventh. 

The Court: Seven. 

Mr. Wasserman: I am not clear on that. 

The Court: Let us be clear on it. Ask him whether he 
means there are seven houses in ruins or just one which is 
the seventh house. 

The Witness: The seventh house. 

The Court: But only one is in ruins? 

The Witness: Except the first one and the seventh one 
is ruined. The next is very good. 

By Mr. 0 ’Donoghue: 

Q. So you were incorrect when you said that there were 
seven houses in ruins? 

Mr. Wasserman: I object to that question. I don’t know 
what he said out there. You are reading from a trans¬ 
cription by a stenographer who in turn got it from a trans¬ 
lator. Whether he made that statement or not I don’t know. 
I will concede this transcript says that. 

The Court: Perhaps it would be fairer to ask him if 
that is what he said, rather than assume that is what he 
did say. 

By Mr. 0 ’Donoghue: 

Q. MTere you asked the question: 

“Do you mean that the walls of the houses wdiich were 
formerlv on those seven house spaces are no longer stand¬ 
ing?” 

And you said: 

“Some of the walls are not entirely fallen down, but 
others are no longer standing”? 
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A. He said he made that statement only the first house 
and the seventh house. 

Q. Do you remember being asked the further question: 

“How long have the houses formerly on those seven 
house spaces been in a ruined condition?” 

And you answered: 

“Those houses were ruined during the late war, not from 
the war itself, but by the owners tearing down the houses 
to obtain the timbers for sale”? 

A. He said it could be. Some people go in those broken 
down houses and take the timber. 

Q. Have vou ever written anv letters to vour father? 

A. No. 

Q. You remember when your older brother left for the 
United States? 

The Interpreter: Kindly repeat the question again, Mr. 
O’Donoghue. 

By Mr. O’Donoghue: 

Q. Yes. Do you remember when your older brother left 
for the United States? 

A. Chinese calendar thirty-seventh year, fourth month. 

Mr. Wasserman: 1948. 

By Mr. O’Donoghue: 

Q. Do you remember what went on the day he left? 

A. He doesn’t notice anything. 

The Court: He doesn’t know what? 

The Witness: He doesn’t know anything happened. 

By Mr. O’Donoghue: 

Q. Do you remember his leaving? 

A. Yes, he does. 

Q. When and where did you say goodbye to him? 

A. In his house. 
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The Court: I am going to take the morning recess for 
a few minutes. 

Mr. O’Donnell, I don’t see any chance of reaching you 
this morning. 

There is at least one more witness? 

Mr. Wasserman: One more, I have. 

The Court: One more, and then you probably want to 
discuss the matter. Don’t you think that will take an hour? 
Mr. O’Donoghue: I think so. 

The Court: I don’t think there is any doubt about it. 
I excuse you until a quarter of 2. We will take a few 
minutes out now. 

(A short recess was taken.) 

The Court: All right, Mr. O’Donoghue. 

By Mr. O’Donoghue: 

Q. We were discussing your brother’s leaving for the 
United States. Did anyone accompany him to the bus or* 
train? 

A. One. 

Q. Who? 

A. His brother, younger one. 

Q. What was his name? 

A. Lee Kwok Bell. 

The Court: How do you spell the last name? 

Mr. Wasserman: I have been spelling it Bell, B-e-1-1. 
The Court: Is that all right? 

The Interpreter: It is all right, Your Honor. 

By Mr. O ’Donoghue: 

Q. Were you at home at the time? 

The Court: At the time his brother left China. 

The Witness: Yes, Your Honor. 

By Mr. 0 ’Donoghue: 

Q. Did you attend school that day? 

A. Yes. 
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Q. Do you remember being asked before the Board: “You 
stated on January 4th that no one accompanied your 
brother, Lee Kwok Kang from your house to the place 
where he boarded the bus, when he started out for the 
United States. How did it happen that neither you nor 
your younger brother Lee Kwok Bue accompanied Lee 
Kwok Kang at least as far as that bus station?” 

And you answered: 

“Because we were at school then”? 

A. He said his brother accompanied him leaving his home 
and he was home. 

Q. Do you remember being asked the further question: 

“Do you mean, then, that neither you nor your younger 
brother Lee Kwok Bue were at home when Lee Kwok Kang 
left Yon On Lee village for the United States, and that he 
started on his journey to this country while you and your 
vounger brother were at school?” 

And you answered: “Yes”? 

A. He didn’t say that. 

Q. You didn’t say that? 

A. He didn’t say that, yes. 

Q. Do you know the address of your brother, Lee Kwok 
Kang now? 

A. What address, he asks w’here? 

The Court: That is what he is asking him. 

Mr. Wasserman: May I suggest the question be rephrased 
to ask does he know where he is living now. I don’t think he 
understands the question. 

The Court: That is all right. 

The Witness: In Chicago ? 

The Court: Where in Chicago? What is the street ad¬ 
dress? 

The Witness: The address is 3243 East 90th Street, South 
Chicago. 

The Court: Who does he live with, Lee Kwok Kang, that 
is. 
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The Witness: Lee Bok. 

The Court: Bok? 

The Witness: Yes, that is right, Your Honor. 

The Court: Is he related to, Lee Kwok, is Bok related to 
him? 

The Witness: No, Your Honor. 

The Court: Ask him where his father lives in Chicago. 
The Witness: No. 1 Oak Street. 

The Court: In Chicago? 

The Witness: In Chicago, Your Honor. 

The Court: Ask him whether his father ever lived at that 
3243 East 90th Street address where his brother Kang now 
lives. 

The Witness: That he do not know. 

By Mr. O’Donoghue: 

Q. You, of course, don’t live at either of these addresses? 
The Interpreter: What is it, Mr. O’Donoghue? 

By Mr. 0 ’Donoghue: 

Q. I sav vou don’t live at either of these addresses? 

A. No.* 

The Court: And where does he live? 

The Witness: He lives at 238 West 23rd Street. 

The Court: Ask him if he ever lived—this witness—at 
3243 East 90th Street. 

The Witness: No, Your Honor. 

By Mr. O’Donoghue: 

Q. When did you last see your brother? 

The Interpreter: He asks you where? 

By Mr. O’Donoghue: 

Q. Anywhere. 

A. In Chicago? 

Q. What I asked is when did he last see him? 

A. Two Sundays ago. 
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The Court: Am I clear about this, that neither this boy 
nor his father, so far as he knows, ever lived at 3243 East 
90th Street where his brother Kang now lives? That is 
what he has said, isn’t it, neither he nor his father ever did 
live at that 90th Street address? 

The Interpreter: I will ask him again. 

The Court: Suppose you do that. 

The Witness: No, Your Honor. 

The Court: No, what? 

The Witness: Ever lived at this 90th Street address. 

The Court: Ask him again whether his father ever lived 
there. 

The Witness: He do not know. 

The Court: Ask him where he lived in February, 1951, 
that is, February of last year? 

The Witness: Lived at that 23rd Street address. 

The Court: Ask him if he ever lived with his father in 
this countrv? 

w 

The Witness: No, Your Honor. 

The Court: Ask him whv not? 

y 

The Witness: The reason why he arrived in this country, 
being that he is handicapped in English—in other words, 
his father usually gets up very early to go to work, and 
his father do not wish to disturb him, the hours entirely 
different. 

The Court: Who does he live with? 

The Witness: His father’s friend. 

The Court: Who does his brother live with? 

The Witness: With Lee Bok. 

By Mr. O’Donoghue: 

Q. What does your brother do for a living? 

A. Learning the laundrv trade. 

Q. Where does your uncle live in Chicago ? 

A. In San Francisco. 

Mr. W'asserman: May I interpose? 

Mr. O’Donoghue: I object to your straightening out the 
witness. 

The Court: Ask him if the uncle he is talking about who is 
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living in San Francisco is the uncle who testified here 
yesterday. 

The Witness: He said that one, that is his father’s young 
brother, the one here yesterday. 

The Court: Where does he live, that one? 

The Witness: In Chicago, Your Honor. 

The Court: Which uncle is it that lives in San Francisco? 

The Witness: That one living in San Francisco is his 
father’s older brother. 

By Mr. O’Donoghue. 

Q. Do you have an uncle living in Chicago? 

A. Yes. 

Q. What is his address? 

A. He does not know. 

Q. Have you ever visited him? 

A. Sometimes, occasionally, I see him in the restaurant. 

Q. You have never visited him at his home? 

A. No. 

Q. Do you know whether he lives with either your father 
or your brother? 

A. He don’t know. In fact he never said anything to him. 

Q. Did you ask your brother if he would come to Wash¬ 
ington to testify in your behalf? 

Mr. Wasserman: I object to the question, if Your Honor 
please. 

The Court: On what ground? 

Mr. Wasserman: I think the function of presenting wit¬ 
nesses is that of the lawyer. I can’t see how this particular 
witness, the plaintiff- 

The Court: Wouldn’t that go to the weight of the answer, 
the value of it? 

Mr. Wasserman: Yes, it will. I withdraw it. If the Court 
wants to hear the answer, that is all right with me. 

The Court: I rule on objections based upon whether the 
objection is sound as a matter of evidence. 

Mr. Wasserman: I understand that. I can’t see what 
weight this answer is going to carry. I consider it irrele¬ 
vant, frankly. 
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The Court: He may answer. 

Mr. O’Donoghue: Have you got the question, Mr. Inter¬ 
preter? 

The Interpreter: No, Mr. O’Donoghue. What question 
do you wish to ask? 

Mr. O’Donoghue: Can you read it to him, please? 

(The question was read by the court reporter.) 

The Witness: No. 

By Mr. O’Donoghue: 

Q. Is there anyone in this country that knows more about 
your life in China than your brother? 

A. He said he do not know. 

The Court: Ask him w’ho arranged for him to come to 
America. 

The Witness: His father, Your Honor. 

The Court: How does he know that! 

The Witness: Before he left China for America his father 
sent money home to his mother. 

The Court: Who arranged for his brother to come to 
America ? 

The Witness: I do not recall. 

Mr. O’Donoghue: I ask the Clerk to mark as Defendant’s 
Exhibit 1 for identification the transcript of testimony be¬ 
fore the Board of Immigration Appeals. 

Mr. AVasserman: Before the Board of Immigration Ap¬ 
peals? 

Mr. O’Donoghue: Before the Board of Special Inquiry. 
I beg your pardon. 

(The transcript referred to was marked Defendant’s Ex¬ 
hibit No. 1 for identification.) 

By Mr. O’Donoghue: 

Q. I show you what has been marked Defendant’s Exhibit 
1 for identification and show you page 10 thereof and ask 
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Q. I show you further page 14 thereof and ask you if that 
is your signature? 

A. Yes. 

Q. And I show you page 23 of the same exhibit and ask 
you if that is your signature ? 

A. Yes. 

Mr. O’Donoghue: I have no further questions. 

Redirect examination. 

By Mr. Wasserman: 

Q. What is the name of your father’s mother? 

A. Tom Shee. 

Q. Where is she now? 

A. In China. 

Q. Where is she living in China? 

A. In the same house where he lived. 

Q. In Yon On Lee village? 

A. Yes. 

Q. How long has she been living in that house? 

A. He said he couldn’t recall exactly how long she lived in 
the house. 

Q. Did she live in the house when you were there? 

A. Yes. 

Q. Now, Mr. O’Donoghue asked you the question where 
your paternal grandmother was, and you testified a little 
earlier she never lived in that house. 

Mr. O’Donoghue: I object to that question. 

Mr. Wasserman: The question was asked earlier today 
where his grandmother lived in the house, and I recall he 
said she didn’t live in the house. I am trying to recall his 
mind to that question. 

The Court: The questions you have just been asking him, 
if he has correctly answered you, relate to the woman whom' 
he says is his mother. 

Mr. Wasserman: No; I asked his father’s mother. 

The Court: All right, and the answer you got was Tom 
Shee. 
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Mr. Wasserman: That is the same name. I will clarify 
that. 


By Mr. Wasserman: 

Q. What is your mother’s name? 

A. Tom Shee. 

Q. Is your grandmother’s name and your mother’s name 
the same? 

A. He said both is Tom. 

The Court: Both is Tom. 

The Witness: Tom. 

The Court: Both Tom Shee. 

By Mr. Wasserman: 

Q. Now, your mother lived in the same house with you, 
is that right? 

Mr. O’Donoghue: I object. I don’t think he has any right 
to ask leading questions on redirect examination. 

The Court: I don’t, either. 

Mr. Wasserman: I thought that question was so obvious 
we could save time, but I am willing to withdraw the 
question. 

By Mr. Wasserman: 

Q. Where did your mother live? 

A. Same house where I lived. 

Q. And where did your father’s mother live? 

A. Same house where he lived. 

Q. Did your father’s mother ever live in Bok Sui village? 

The Interpreter: He asked you his father’s mother. That 
is what he said. Are you referring to his father’s mother? 
Mr. Wasserman: Yes. 

The Witness: No. 

By Mr. Wasserman: 

Q. Where did your mother’s mother live? 

A. You Muy Tun. 


89 


The Court: We will have to spell it phonetically. How 
do you pronounce it? 

The Interpreter: Muy. 

The Court: Let us make it M-u-y. 

What is the last? 

The Interpreter: T-u-n, Tun, that means building, Your 
Honor. 

By Mr. W^asserman: 

Q. How far away w’as that from Yon On Lee village? 

A. Between three and four lis. 

Q. How’ many spaces in the row in w’hich you lived were 
not occupied by families? 

A. One house is not occupied and there are two houses 
there broken down. 

Q. How’many lots w^ere vacant? 

A. Two vacant lots. 

Q. Tw’o vacant lots. And how many houses were broken 
down? 

A. Two houses. 

Q. IVo vacant lots and two houses unoccupied, is that 
right? 

Mr. Wasserman: I have no further questions. 

The Court: Is that all, Mr. O’Donoghue? 

Mr. O’Donoghue: I just want to ask him one thing. 

Recross-examination. 

By Mr. O’Donoghue: 

Q. We have heard of Ching Ming Duey village. 

A. From his place about half a li. 

Q. Half a li? 

A. Yes, sir. 

Q. Do you recall being asked by the Board, “Do you ever 
hear of Ching Ming Duey village,” and you answered, 
“No”? 

A. He said he do know it is the village. 

The Court: Ask him again if he remembers saying at 
the Board of Inquiry hearing that he never heard of that 
place. 
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The Witness: He cannot recall, Your Honor. 

Mr. 0 ’Donoghue: That is all. 

Mr. Wasserman: I have one further question. May I 
have that exhibit for identification? 

Further redirect examination. 

Bv Mr. Wasserman: 

Q. When you signed your name to this paper in the vari¬ 
ous places you have your name, did anyone read over all 
these questions to you and answers in Chinese? 

A. He said no one read anything to him, just simply asked 
him to sign his name there. 

Q. Are you able to read and understand English? 

A. I do not. 

The Court: Is there any Chinese on either page that he. 
signed, any Chinese writing? 

Mr. Wasserman: Other than the signature, no. 

The Court: Everything else is in English? 

Mr. Wasserman: That is correct. 

The Court: That is all, now. He can sit down at the 
table now. 

(The witness left the stand.) , 

Mr. Wasserman: May we have the other witness? 

Thereupon, Lee You Poy, one of the plaintiffs herein, was 
called as a witness and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination. 

By Mr. Wasserman: 

Q. What is your name? 

A. Lee You Poy. 

Q. That is L-e-e Y-o-u P-o-y? 

A. That is right. 

Q. Three names. Where do you live? 

A. Now? 

Q. Yes. 

A. I live at 1 East Oak Street, Chicago, Illinois. 
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The Court: Speak a little louder. Do you hear him all 
right, Mr. O’Donoghue? 

Mr. O’Donoghue: Not very well, Your Honor. I heard 
that, but not well. Go ahead. 

By Mr. Wasserman: 

Q. Did you ever live at 90th Street? 

A. No. 

Q. Do any of vour children live at 90th Street in Chicago? 

A. Yes. 

Q. Who lives at 90th Street? 

A. That is a friend of mine. 

Q. 3243 East 90th Street, who lives there? 

A. A friend of mine lives there. My son lives there. 

Q. Which one? 

A. Lee Kwok Kang. 

Q. Kang lives at that address. Are you living with your 
son Lee Kwok Dun? 

A. No. 

Q. Where does Lee Kw T ok Dun live? 

A. Lives at 238 West 23rd Street, Chicago, Illinois. 

Q. Would you explain to the Court how it is the three 
of you live separately? 

A. I was working some kind of different hours. He have 
to study, you know, kind of school work and everything, so 
I have a small room over there, so I let him stay with a 
friend of mine so he could live there and it would help me 
out a little. 

Q. What hours do you work? 

A. The hours, sometimes I work 5 in the morning until 
3 or 4, sometimes go to work at 12:30 in the afternoon 
until about 1 o’clock at night. 

The Court: Where do you work? 

The Witness: At the Beachcombers. 

The Court: Your brother works there, too? 

The Witness: Same place, yes, sir. 

By Mr. Wasserman : 

Q. Where were you bom? 

A. China, Canton. 
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Q. And when did you come to the United States? 

A. I came to the United States in 1924. 

Q. And at the time you came to the United States were 
you admitted as a citizen of the United States? 

Mr. O’Donoghue: I object to that type of question. It 
is a conclusion of law. I will object. 

The Court: I thought it was conceded he was a citizen. 

Mr. O’Donoghue: It is conceded—I don’t know whether 
it is this particular man, but Lee You Poy is a citizen, it 
is conceded. 

The Court: Then I don’t understand the basis for your 
objection to the question. 

Mr. O’Donoghue: One, it is irrelevant, and two, if rele¬ 
vant it involves a conclusion of law. 

Mr. Wasserman: I am willing to withdraw the question, 
if Your Honor please. At this point I would call Your 
Honor’s attention to the fact that Paragraph 4 of the Com¬ 
plaint alleges Lee You Poy is a citizen of the United States 
since birth and an honorably discharged veteran of World 
War II, and that allegation is admitted in the answer. 

The Court: I know that. 

By Mr. Wasserman: 

Q. After you came to the United States in 1924 did you 
have occasion to return to China? 

A. Yes. 

Q. When? 

A. 1929, along about August. 

Q. How long did you remain in China? 

A. Remained there until 1934. 

Q. And then vou returned to the United States, is that 
right ? 

A. Yes, sir. 

Q. And you have been in the United States continuously 
since 1934? 

A. Yes. 

Q. When were you married? 

A. I married in China in 1929. 

Q. Where did you marry? 

A. You .mean where at Yon On village. 
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Q. Did you have occasion to go to China with anyone? 
A. We went to China with the whole family. 

Q. When you say the whole family- 

A. I mean just my brother, my sister and my father and 
mother. 

Q. The brother you refer to, what is his name? 

A. Go back to China with him? 

Q. Yes. 

A. Lee Yin Wai and Lee You Fon. 

Q. Lee Yin Wai, is that right? 

A. That is how to spell it. 

Q. Lee You Fon who went back to China with you, was 
he the person who was in this courthouse yesterday? 

A. Yes, sir. 

Q. Is he married? 

A. Yes, sir. 

Q. Where did he marry? 

A. He married in December in the same year. 

Q. And where? 

A. Yon On village. 

Q. What w T as the name of the woman you married? 

A. Tom Shee. 

Q. Have you had any children with her? 

A. Got one now. 

Q. Do you have any children? 

A. Yes, I have three children. 

Q. Did you have the children as the result of the marriage 
with this woman Tom Shee? 

A. I don’t understand. 

Q. Are these the children of your marriage? 

A. Yes, sir. 

Q. What are their names? 

A. Lee Kwok Kang, Lee Kwok Dun, Lee Kwok Bell. 

The Court: What is the last one? 

Mr. Wasserman: Bell. 

The Court: Bell. 

By Mr. Wasserman: 

Q. Now, when was Lee Kwok Dun born? 

A. In American, don’t know. In China I can tell you. 
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Q. Tell us the vear in China. 

A. C. R. 20. 

Q. Chinese Republic, 20th year. 

A. TheTlth month and the 10th day. 

Q. Were you present at his birth? 

A. Yes, sir. 

Q. Who delivered him? 

A. My mother. 

Q. Do you know who else was present at his birth? 

A. My brother was still with me. 

Q. When you refer to your brother, which brother? 

A. Lee You Fon. 

Q. The one who was in court here yesterday? 

A. Yes, sir. 

Q. Is your son Lee Kwok Dun here in the courtroom here 
today? 

A. Yes, sir. 

Q. Can you point him out? 

A. Over there. 

Mr. Wasserman: Indicating the plaintiff, Lee Kwok Dun. 
By Mr. Wasserman: 

Q. Did you serve in the United States Army? 

A. Yes, sir. 

Q. For what period of time? 

A. I was there in 1952,1 was in the service. 

Q. Until when? 

A. Until 1945. 

Q. Now, when you filled out your Selective Service ques¬ 
tionnaire, and when you filled out applications for depend¬ 
ency, did you list your son, Lee Kwok Dun? 

A. Yes; I did. 

Mr. O’Donoghue: I object to this. I think that would be 
a self-serving declaration. 

The Court: It is a circumstance that I think is competent. 
I overrule the objection. That was when? 

The Witness: 1942. 

The Court: 1942. 

Mr. O’Donoghue: May I say, perhaps to shorten it, I per- 
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haps didn’t make it clear yesterday, we concede that Lee 
You Poy had three sons of the names involved. It won’t 
be necessary to establish that. The question is whether this 
plaintiff is one of those sons. 

Mr. Wasserman: I have no further questions at this time. 

Mr. 0 ’Donoghue: I have no questions. 

Mr. Wasserman: The plaintiff rests. 

Mr. 0 ’Donoghue: I have just received word that the blood 
test shows the possibility of paternity. I haven’t got the 
full report yet, but it is here and if necessary I can file it 
or let it go at that, I suppose is sufficient. 

The Court: Is either of you going to put on anything 
further on that subject? 

Mr. Wasserman: I am willing to let it rest on Mr. 
0’Donoghue’s statement. 

The Court: The report may throw some further light on 
the matter. I don’t know. 

Mr. 0’Donoghue: I would like to offer what has been 
marked Defendant’s Exhibit No. 1 for identification. How¬ 
ever, part of that contains some discussion and report of 
the Board which I suppose would not be proper here, and 
then there is also some testimony of the father. I have not 
identified it. If you want to exclude it, it can be. How¬ 
ever, it can go in if you have no objection. 

Mr. Wasserman: The only objection I am going to have 
is whether or not this accurately transcribes -what occurred 
in the hearing room. Now, I am speaking not only from 
experience in this case but I am speaking from experience 
in many, many of these cases. 

Mr. 0’Donoghue: I don’t think Mr. Wasserman can 
speak from experience unless he is going to testify. 

Mr. Wasserman: I want to show you what my objection 
is. My objection is these hearings are not transcribed by 
court reporters, and they are not accurate, and I am object¬ 
ing to the accuracy of this transcript. 

Mr. 0’Donoghue: I offer it, in any event. 

The Court: Do you have any other objection than that 
it is not accurate? 

Mr. Wasserman: Well, that is the main objection. 

The Court: That goes to the -weight of it and not its ad¬ 
missibility, Mr. Wasserman. 
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Mr. Wasserman: Except that normally yon would have 
the court reporter, and you could indicate what her experi¬ 
ence was, whether she has just taken her civil service 
examination and this is the first transcript she has taken. 
I think that should be demonstrated to the Court in order 
to evaluate this properly. You don’t have that test here. 
That is my sole objection. I concede this is a true record 
prepared by the Immigration Service. I am not asking it 
have a seal on it. 

The Court: And that it was made in the regular course of 
business. 

Mr. Wasserman: Yes, sir. 

The Court: I will receive it. 

Mr. O’Donoghue: The front page has been marked Ex¬ 
hibit 1 for identification. That is part of what should be 
properly torn off. 

Mr. Wasserman: I am willing to let the whole thing go in. 
I am preserving my ol jection but I presume the Court will 
only read the pertinent parts. 

The Court: That is all. I am not going to trouble myself 
with that part that isn’t. And I am not concerned with any 
discussion of the members of the Board which they may 
have had, and so on. 

(Defendant’s Exhibit No. 1 for identification was there¬ 
upon received in evidence.) 

The Court: Do you want to argue the matter this after¬ 
noon? 

Mr. Wasserman : I am ready to argue it now. 

The Court: We have got to eat. 

Mr. O’Donoghue: Your Honor, I may say as far as I am 
concerned I don’t see any necessity of argument. My argu¬ 
ment would only be a rehash of what I think are conflicts 
here. If Your Honor wants me to point out what I consider 
them to be, I am willing to do it, but I am willing simply to 
rest on those apparent conflicts. 

The Court: I think it may help me to get your respective 
views of the matter, and I will ask you, then, to return at 
1:45. 

Mr. Ravell: Your Honor, may I say to the Court I don’t 
want to show any impudence to this Court, far from that. 
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but I want to try to make a plane to Chicago at 12:45. I 
appreciate the Court’s courtesy and consideration toward 
me as counsel for the plaintiff. 

The Court: You may be excused, Mr. Ravell, and I am 
very happy to have had you here. 

Mr. Ravell: Thank you, sir. 

(Thereupon, at 12:25 o’clock p. m., the luncheon recess 
was taken until 1:45 o’clock p. m.) 

Afternoon Session 

(Pursuant to recess heretofore had. Court was recon¬ 
vened at 1:45 o’clock p. m., Thursday, December 18,1952.) 

Opening Argument on Behalf of the Plaintiff 

Mr. Wasserman: May it please the Court, I think the evi¬ 
dence reveals that the entire case against the plaintiff is 
built up on some so-called inconsistencies which I would 
like to comment on, for I am probably guilty on one of the 
inconsistencies, namely, placing the address in the com¬ 
plaint. I had never seen these people until they came to 
Washington a week ago, which is conceivably- 

The Court: Which wasn’t your fault but their fault. 

Mr. Wasserman: I got this information from the attor¬ 
neys and everything, and when I drafted the complaint 
I put it in. 

I admit that there were inconsistencies on the part of the 
plaintiff. There were none on the part of the other two 
witnesses. One of the inconsistencies related to a gate, but 
I hardly think if there was an inconsistency with regard to 
the gate it was material. 

Another inconsistency related to the Japanese invasion 
of the village, if it occurred at all. I don’t know whether 
or not the plaintiff remembers exactly when his grandfather 
died, and another, whether the schoolhouse was one or two 
stories, depending on how you count stories, and whether 
the rice pounder was in the house, and another was the 
direction, depending on how good your sense of direction 
was. 

When you look at the inconsistencies, whether they were 
inconsistencies, he could have had when he first arrived in 
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the United States by himself, had no one beside him at the 
time, you can figure out that nervousness in which the man 
was unable to answer questions, and that was amply demon¬ 
strated on the witness stand himself; unless you can dig 
open and pry into an individual to understand exactly what 
was in his mind, you can understand that inability to answer 
questions. 

One thing occurred on the witness stand, which also oc¬ 
curred in my office when I questioned the boy this week; the 
question was asked about the brother of the father, and he 
only thought of one brother, namely, an older brother. To 
him the brother was the older brother. I asked him how 
many brothers he had; only one brother. I asked him 
‘ ‘ Didn’t you have any other members in the family % ’ ’ “ Oh, 
yes, another member,” and because of those things he has 
a mental block, he has to answer the question his way, and 
you expect them to answer them as in the United States. 
And then you have the difficulties with the witness and the 
interpreter; when the interpreter spoke about road when 
we were talking about- 

The Court: Except that w’as cleared up. 

Mr. Wasserman: Yes, but you don’t always clear up 
those questions. Those things occur and then, of course, 
with respect to Defendant’s Exhibit 1, you have the diffi¬ 
culties of transcription. You can talk about inconsistencies, 
and also about consistencies which were developed here, 
and also in Exhibit 1 of the Defendant. 

There w’ere inconsistencies * of the number of uncles and 
aunts he had, the name of the paternal grandfather and 
mother, the number of children, the number of houses in the 
village, the location of the house, the schools he attended, 
and the description of the schoolhouse; the same thing when 
he got on some of the dates and place of birth, w r hen he 
came to the United States, w’hen his brother came to the 
United States, the departure of the two witnesses for China, 
and I concede also an inconsistency * of the blood test be¬ 
cause it does not rule out the paternity in this case. 

As I Said before, I acknowledge there were inconsistencies 
on the part of these, but you did have the witnesses whose 
testimony was unimpeached. You have the testimony of 


* Should read “consistencies” or “consistency”. 
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the uncle who not only was present at the birth of the boy, 
who not only was present at the time he received the scar, 
but recognized the boy both by the scar and by his facial 
characteristics. 

You have the unimpeached testimony that the father and 
the uncle were present at the time of the birth of the boy, 
that the grandmother delivered the boy, and you have the 
father here in court acknowledging this boy as his son, 
although I admit his testimony is not as strong as the 
brother’s testimony because the brother could recognize 
him. 

Now, during all the questioning during the administra¬ 
tive hearing, and here in court, very few real inconsistencies 
have been developed, and I think—a multitude of questions 
have been asked, as Your Honor saw here in court, and 
even more at the time of the administrative hearing, and 
one would expect a great many more inconsistencies to 
develop if, in fact, this case was not a bona fide case. 

We could have produced more witnesses,'a brother from 
California, one from New York, but these are poor people, 
and we can’t be expected to produce every individual 
especially where we have the corroborative testimony we 
were able to produce through the uncle. 

I think the Court’s approach to this case should be as in 
the opinion of Mr. Justice Clark, in which it is pointed out 
that it is better that many Chinese immigrants should be 
improperly admitted than to exclude one improperly from 
this country. 

These cases arise because there are some frauds, but the 
administrative approach is that most of them, if not all of 
them, are frauds. That is why they are turned down, and 
another fact, as I called the Court’s attention to 22 Fed. 2d 
246, that I mentioned yesterday, pointing out that we do not 
all observe things the same way, and that the real purpose 
of this case before Your Honor should be to establish what 
are the real facts rather than the inconsistencies. 

The Court: Who can establish what the facts are if the 
petitioner, and those speaking for him, and associated with 
him, and the Government cannot very well establish, under 
conditions existing today, establish what the facts are? 

Mr. Wasserman: Except that the Government does have 
tremendous resources within its power. 
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The Court: They don’t have in China. 

Mr. Wasserman: Yes, they call these people in before 
them in China and question them, and take blood tests in 
China. They could have taken a blood test of the mother 
in this case. We fully cooperated. They wanted a blood 
test last night and we consented to it, showing the plain¬ 
tiff’s good faith. We have the unimpeached testimony of 
two witnesses, the father and brother, the brother being 
present at the birth and recognizing him, and I don’t see 
how that testimony can be disregarded in this case, and that 
the plaintiff is entitled to a judgment that he is an American 
citizen. 

Argument on Behalf of the Defendant 

Mr. O’Donoghue: It seems to me, Your Honor, Mr. Was¬ 
serman is somewhat behind the times as far as conditions 
in China are concerned. I am of the belief that China is 
entirely overrun by the Communists, with the exception of 
Hong Kong which, of course, is a crown colony right off 
the coast, and we have no consular connections, our facilities 
for getting information are absolutely nil. 

I would ask Your Honor to take judicial notice of the fact 
that there are literally hundreds of these cases pending in 
this court. I am afraid the Court in the next year or two. 
Your Honor as well as the other Judges, will become nause¬ 
ated with the continuing trial of these cases because, as you 
know, they are difficult and unpleasant to try. There is 
really no question of evidence by competent parties, just 
this difficult cross-examination. 

Now, surelv it is a well-known fact that a great manv of 
these cases are fraudulent. We find, time and again, that 
the only persons they attempt to get into this country are 
male members of the family. Time and again they will in¬ 
dicate that there are no girls born of the marriage, and no 
girls ever attempt to get into this country. It is always 
the males. Here are three male members of the family, and 
I believe in the case of Tun you will find that there were six, 
and five of those have attempted to get in, and I believe for 
the most part successfully. 

Now, under those circumstances what can the defense do? 
There has been talk about this unimpeached testimony of 
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the father and uncle. How can such testimony be im¬ 
peached if some Chinamen in this country, operating 
together, determine to get someone into this country who 
cannot be related to any citizen, has no claim to citizenship 
themselves, when they pick out people that have been back 
to China at an appropriate time that will testify the children 
were born, they will pick out a person who at some time will 
say the child was born and then try to get in that person 
as a son? That is exactly what they do. They will say at 
birth the mother delivered him, or the grandmother, and 
they will pick out some feature on him today, which is a 
scar, that existed at the time I knew him when he was a 
young child. 

What can we do about that? Perhaps there is some kind 
of cross-examination that would tend to impeach that, but 
I can’t imagine what it would be. What we have to find out 
is whether or not this person is the person he claims to be. 
Can he testify consistently on family relationship, the loca¬ 
tion of his house, the details of his family life? If he does 
testify consistently in that respect, you would probably be 
inclined to believe him. If he does not testify consistently 
in that respect, I should think it would be against him. We 
have to depend largely on his testimony, and it seems to me 
he testified falsely throughout. He testified what he did 
when he first came to this country. Of course, he could 
have memorized essential facts, who he is supposed to be, 
his father and mother, and things of that sort, but when 
you go into the other details is when you find that utter con¬ 
fusion, the inability to believe anything he has to say. 

For example, one time he testified he does not know 
whether his father’s father was dead, or not. All he knew 
was that he was dead. That is all he did know. He didn’t 
know when he had died. He didn’t remember ever having 
seen him. He doesn’t know whether he was ever in this 
country, or not, or whether his grandmother was; and now 
he comes and says he did know his grandfather up until the 
time his grandfather died in about 1939, when he was nine 
years old. 

Now surely if the grandfather had never been' to this 
country, as the father said he had been in this country for 
a very long time, surely a young child living in the same 
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house, hearing details about these things, there would be 
no question about his knowing that his grandfather had been 
here. That same thing is true of his grandmother, who is 
still living, who had lived in this country, as testified to by 
the alleged father and uncle, and yet he didn’t know that 
she had ever been in this country. 

Now, with regard to that grandmother, we learned at one 
time that she lived in quite a different village from the one 
in which he lived, and other testimony is that she lived in 
the same house, and what are we to believe about that? I 
should think the onlv thing we can believe is that he has 
no facts, or memory, of it, he just tries to make up what¬ 
ever seems to be suitable for the occasion, remembering the 
facts on which he has been coached, sometimes remember¬ 
ing, sometimes forgetting, but surely the question whether 
his grandmother lived in the same house as he did, there 
could be no question on that. 

And he was asked time and again before the Board of 
Special Inquiry about whether or not his grandmother lived 
in the same house, and he said she did, and he comes here 
today and said she did not. Surely a young boy in, I 
imagine a somewhat crowded house, would know whether 
his grandmother was there, and that is where the confusion 
comes in. 

If there is a misunderstanding it is from the fact that 
he is not the person he is claiming to be. That is true all 
through those facts and circumstances, and it seems to me 
doubtful if he ever was actually in this village at all because 
at one time he testifies very positively as to the location of 
the gates, and so forth, and today he comes here and al¬ 
though, of course, it is a small village, he said, ‘‘I have never 
been to the other side of town.” He said that twice. He 
said, “I believe I have been there some time and there was 
a gate.” Again, children of that age, certainly up to the 
time he was 17, would wander all through that area, a small 
village, and if he had ever been there he would know it as 
well as one knows the back of his own hand. 

We who are natives of Washington certainly could not 
be confused on any question about the town, at least on the 
major features of it, and I don’t think he would be confused 
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about it either, bad be been there; and when it comes down 
to inquiring about bis own town and the houses in which he 
lived, he has given a most fantastic statement on that. 
Sometimes he says there are four houses, sometimes all of 
them are occupied, and then right on the stand he said at 
first all were in good condition and occupied, and then two 
in ruins, and he said before that seven were in ruins, al¬ 
though only four houses were there. 

In fact, it is so confusing I can’t quite analyze what it was 
he said about the various places because each time he has 
told a different story, and each time it was in conflict with 
the other story. How can he be mistaken about that? 

I don’t think there were any difficulties about the trans¬ 
lation. I think we cleared them up when there seemed to 
be any difficulty, and I don’t believe there was any difficulty 
out there in California. 

The Court: Let me interrupt you to ask Mr. Wasserman 
something, or address myself to both of you; when this boy 
came into this country was it not known to the American 
authorities from what village he came? 

Mr. Wasserman: He certainly testified when he came in 
1948 what village he came from. 

The Court: I mean procedurally, what is the system? 
When he leaves the Chinese port, or when he comes into an 
American port, isn’t there some procedure which is itself 
designed to determine not that he came from China, but 
where in China he came from? 

Mr. Wasserman: I just want to correct something Mr. 
O’Donoghue said. They do have people coming from the 
various villages, even in Canton, or villages like this, to the 
American Consulate and being questioned. That is done, 
and thev do conduct an investigation over there before thev 
issue any sort of travel documents, before they allow these 
people to come to the United States. I can’t say it w T as 
exactly so in 1948. Today they would not give this boy a 
travel document until his mother came from the village 
into the American Consulate in Hong Kong, so that these 
people are well aware where these people lived before com¬ 
ing to the United States. I don’t know that I am being 
correct on it, I am merely trying to advise the Court, and 
I think you will find it is true if you will check it—I can’t 
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state definitely—that the American Consulate in Hong 
Kong expect those people coming from the various villages, 
even though overrun by Communists, to come in and testify 
as to the village where they came from. 

The Court: This is 1952, and this boy came in ’48 and 
filed the application in ’51. 

Mr. Wasserman: It certainly was in ’51. 

The Court: That may not be the point. I should not 
interrupt you. 

Mr. Wasserman: That is perfectly all right because one 
does wonder about that. 

Mr. O’Donoghue: Actually, today the only place they 
ever come from is Hong Ivnog. There was apparently no 
Iron Curtain so far as Chinese were concerned at Hong 
Kong. They manage to come through into Hong Kong and 
present themselves at the consulate. It is true they ask 
for some evidence, and oftentimes the evidence takes the 
form of an affidavit from a father in this country, and also 
perhaps from the mother. 

What I think was true in 1948, which was prior to closing 
our principal consulate in Canton, which was the principal 
one in Southern China, I dare say they came from all over 
the country, hundreds of miles away, and said they claimed 
a certain village, which would be the appropriate one, and 
no investigation was made bv the verv much over-taxed 
consulate staff to see whether or not those facts were true. 
I think that is true in Hong Kong today. They try to see 
if there is sufficient basis before giving them travel permits 
to come to this country, and even if they do they make 
inquiry at the port of entry before they are admitted. 

There was no effective method of checking to see whether 
these facts were correct. As I say, there are hundreds of 
cases pending in this very District Court; I think we must 
have had 25 cases filed within the last week, although I 
hope that the great flood is nearing its termination in view 
of the new Immigation Act wdiich goes into effect next week, 
and after that the applicants will have to file suit in the 
District in the United States where they claim residence 
rather than here, but that doesn’t mean we won’t have the 
vast job of trying these for the next few years. 

Now again there is said to have been no inconsistency 
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about the rice pounder. Well, one thing it true, the uncle 
has testified that there was a rice pounder in there; the 
boy tries to change his testimony to make it coincide with 
his uncle’s, if you will the claimed uncle who very definitely 
said that there was no rice pounder. He was truthful about 
details, details about which no one can be mistaken. That 
is what they try to examine them about, and what we try to 
examine them about here. 

Rice, as Your Honor knows, is just about the most com¬ 
mon food in China; whether they prepare it there in the 
house every day, probably three times a day, they would 
know- whether they pounded it there or in whatever form 
they did it before being pounded. 

I don’t like to labor these inconsistencies, but they are 
so multitudinous that they could not be mistaken. 

About the schoolhouse; he testified over and over in San 
Francisco that it was a one-story affair. Now, he comes 
here, with a story to try to make it two stories, without any 
inconsistency. He talks about a balcony. That is not a 
balcony at all. Apparently from what he says this building 
was two stories high all the wav around. 

The Court: That might be his idea of w r hat a balcony is. 

I think, gentlemen, I have heard enough. I have the feel¬ 
ing that the burden, which is on the plaintiff in this case, 
has definitely not been carried. Since I am thinking out 
loud, and talking as I think, I do not want to get in any 
one thing and fear that it might discount other things to too 
great an extent. 

I do think the boy’s testimony, as contrasted with what 
apparently was his testimony in substance, and certainly in 
its important elements before the Board of Special Inquiry, 
is really replete w-ith inconsistencies, some of w-hich, in my 
ow-n mind, I just can’t understand at all, because the thing 
he would know- most about are those things which would 
naturally impress themselves most on the mind of a child, 
and it is as to those things he has made inconsistent 
statements in many respects. 

Apart from the inconsistencies in his own testimony here 
and in San Francisco, it is the testimony of his uncle, which 
is rather specific, and the testimony of his father, which 
w-as anything but specific. All his father testified to was 
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that he married and had a child and this is is son. He did 
not say anything else that helped the Court at all. 

I think it is significant, and again 1 repeat I do not by 
mentioning these things intend to exclude other things, 
because this that I am now saying does not purport to be a 
resume of all the testimony in here, and all the considera¬ 
tions which enter into my thinking and decision, but it seems 
rather strange to me, knowing that I am an Occidental and 
they are Orientals, that his father never communicated 
wtih his son at all. His son never communicated with him 
at all. He has never lived with his father at all. He has 
never lived with the brother at all. The father has never 
lived with his brother at all, I mean with his other son. 
There has been a total and absolute disassociation of the 
family relationship. 

You would not, I think, normally expect to find, especially 
in a case of a son, or sons, whom you bring from China, and 
whom he hasn’t seen for ten years, and with whom he had 
not communicated for ten years, to go to the expense, 
trouble and effort to get him over here, and as soon as 
they arrive they are on their own, no evidence even of 
communication back and forth after they got here. There 
is no evidence of any kind of any filial relationship at all 
among the members of these families. 

I could pursue that at some length, but I have given you 
enough to give you the substance of my thinking in that 
direction. 

Another thing that comes to my mind, just as I am speak¬ 
ing: His father and his brother who testified are obviously, 
to any of you, related. They look enough alike to be twins. 
The father doesn’t look anv more like that bov, much more 
like that boy than I do. I do not suggest that in itself proves 
anything. I have two daughters, one of whom you couldn’t 
mistake for my daughter, and the other one looks nothing 
like me, and the one who doesn’t look like me looks like 
her mother. They are both my daughters. There isn’t 
any question about it. I was there at their birth and pre¬ 
ceding their birth, so I haven’t any doubt about it, so that 
doesn’t prove anything by itself, but when you take that, 
along with the other elements in the whole picture, and I 
think it must be taken into consideration, surely the burden 
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must be fairly strong upon an alleged father to establish the 
paternity of an alleged son. 

Of course, you fight when citizenship is at stake, but it 
doesn’t impress me to say that he just couldn’t afford to 
come, it doesn’t impress me that the Beachcomber is without 
a chef, I guess they have one, but if his father was able to 
scrape up enough money to get these three boys to America, 
he was able to scrape up enough for his brother to come to 
Washington with him to prove to this Court, by all evidence 
available in some fashion or other, by deposition, perhaps, 
but not to ask the Court to hear the case on this basis, but 
to bring all the evidence available to establish this all- 
important, I should think, all-important fact of paternity 
which results in citizenship. Nothing to me could be more 
important, a right that this Government can dispose, and I 
think the truth in that regard is almost completely nil, and 
the prayer of the complaint will therefore be denied. 

That will be all, gentlemen. 

(Thereupon, the instant hearing was concluded.) 

Certificate of Court Reporter 

I, Ralph E. Minier, an Official Reporter for the United 
States District Court for the District of Columbia, do 
hereby certify that the above and foregoing is the official 
transcript of the proceedings and testimony in the above- 
entitled cause. 

Ralph E. Minier, Official Court Reporter. 

Complaint 

Filed February 5, 1951 

The plaintiff, Lee Kwok Dun, by his next friend, Lee You 
Poy, complaining of the defendant, alleges: 

1. That this is an action for a declaratory judgment of 
citizenship under Section 503 of the Nationality Act of 1940 
(8 U.S.C. 903) and under the Declaratory Judgment Act (28 
U.S.C. 2201). 

2. That the defendant, J. Howard McGrath, is the At¬ 
torney General of the United States, supervises the Immi¬ 
gration and Naturalization Service and is charged with the 
statutory duty to determine after appropriate hearings 
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whether individuals arriving in the United States are to be 
admitted as United States citizens, or whether as aliens they 
are to be excluded and deported. 

3. That the plaintiff, Lee Kwok Dun, was born in China 
on December 27, 1932. 

4. That Lee You Poy is a citizen of the United States 
since birth and an honorably discharged veteran of World 
War II. 

5. That Lee You Poy is duly authorized to act as next 
friend of the plaintiff herein. 

6. That Lee You Poy was married on November 24, 1930 
in China to Tom Shee. 

7. That a child was born of the aforesaid marriage of Lee 
You Poy and Tom Shee on December 27, 1932 in China and 
the said child was named Lee Kwok Dun. 

8. That the plaintiff is the said child who was born to Lee 
You Poy and Tom Shee in China on December 27, 1932. 

9. That the plaintiff arrived in the United States on De¬ 
cember 29, 1948 and sought admission to the United States 
as a citizen. 

10. That in January and February of 1949, hearings were 
held before a Board of Special Inquiry at San Francisco, 
California. 

11. That permanent Boards of Special Inquiry were 
maintained at San Francisco at the time of plaintiff’s ar¬ 
rival in the United States and at the time of his hearings. 

12. That the Board of Special Inquiry which presided 
over plaintiff’s hearings were not composed of three immi¬ 
grant officials but on the contrary was composed of two 
immigrant officials and a clerk-stenographer who partici¬ 
pated in the said hearings as a member and secretary of the 
Board of Special Inquiry. 

13. That the aforesaid immigrant officials and clerk- 
stenographer who presided over plaintiff’s hearings were 
subject to the control and supervision of officials of the 
Immigration and Naturalization Service and the Depart¬ 
ment of Justice who engage in the performance of investi¬ 
gative and prosecuting functions and the aforesaid individ¬ 
uals who presided at the hearing were not appointed in 
conformity with the provisions of the Administrative Pro¬ 
cedure Act (5 U.S.C. 1010.) 
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14. That after hearings before the aforesaid Board of 
Special Inquiry the plaintiff was excluded from the United 
States on the ground that he was an alien not in possession 
of a valid immigration visa. 

15. That the said order of exclusion was thereafter af¬ 
firmed by the Commissioner of the Immigration and Nat¬ 
uralization Service and by the Board of Immigration Ap¬ 
peals acting as the duly authorized representatives of the 
defendant. 

16. That the aforesaid order of exclusion was null and 
void because it 

(a) was based upon a hearing not conducted in con¬ 
formity with the Administrative Procedure Act (5 
U.S.C. 1004, 1010) or the Immigration laws of the 
United States (8 U.S.C. 153). 

(b) it was based upon a finding that the plaintiff was 
not the blood son of Lee You Poy despite the fact that 
the plaintiff established his filial relationship to Lee 
You Poy by the weight of substantial evidence. 

17. That the plaintiff is a citizen of the United States. 

18. That the defendant has denied the plaintiff the rights 
and privileges of a citizen of the United States, has per¬ 
mitted him to be at large in the United States only under a 
parole enlargement, and has requested him to surrender 
himself for deportation to China. 

Wherefore, the plaintiff respectfully asks for a declara¬ 
tory ruling adjudging: 

(a) That he is a citizen of the United States. 

(b) That he is not subject to exclusion and deporta¬ 
tion upon the present record and that the hearing ac¬ 
corded to him is null and void on the ground that the 
same was conducted in violation of the Immigration 
and Nationality Laws and the Administrative Proce¬ 
dure Act. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Bldg., 

H. Max Ammerman, Washington, D. C. 

Nathaniel S. Ruvell, 

Of Counsel. 
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Answer 

(Filed April 20, 1951) 

First Defense 

The complaint fails to state a claim upon which relief may 
he granted. 

Second Defense 

Answering the numbered paragraphs of the complaint 
defendant avers: 

1. He is not required to answer the allegations of para¬ 
graph 1 of the complaint. 

2. The allegations of paragraph 2 are admitted. 

3. The allegations of paragraph 3 are admitted. 

4. The allegations of paragraph 4 are admitted. 

5., 6.. 7., 8. Defendant is without knowledge or informa¬ 
tion sufficient to enable him to form a belief as to the truth 
of the allegations contained in paragraphs 5, 6, 7 and 8. 

9. The allegations of paragraph 9 are admitted. 

10. The allegations of paragraph 10 are admitted. 

11. The allegations of paragraph 11 are admitted. 

12. The allegations of paragraph 12 are denied, defend¬ 
ant averring that all three members of the Board of Special 
Inquiry were qualified under the applicable statute and 
regulations. 

13. It is admitted that the Board of Special Inquiry was 
not appointed in accordance with the Administrative Pro¬ 
cedure Act, but it is denied that there is any requirement 
of that Act that they be so appointed, and it is averred that 
they were all appointed and qualified in accordance with the 
law. 

14. The allegations of paragraph 14 are admitted. 

15. The allegations of paragraph 15 are admitted. 

16. The allegations of paragraph 16 are denied. Defend¬ 
ant avers as to paragraph 16 that the hearing of the Board 
of Special Inquiry was conducted in every respect in ac¬ 
cordance with the law. (b.) It is admitted that the finding 
of the Board of Special Inquiry was based on the fact that 
the plaintiff was not the son of Lee You Poy, but it is denied 
that such allegation was established by substantial evidence, 
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and it is averred that the evidence established that plaintiff 
was not the son of Lee You Poy. 

17. The allegations of paragraph 17 are denied. 

18. The allegations of paragraph 18 are admitted. 

Wherefore, defendant demands judgment together with 
the costs of this suit. 

(S.) George Morris Fay, 

United States Attorney . 

Pre-Trial Memorandum 
Filed June 18, 1952 

This is an action for a declaratory judgment under Sec¬ 
tion 503 of the Nationality Act of 1940, 8 U.S.C. 903, and 
under the Declaratory Judgment Act by which the plaintiff 
seeks a judgment against the Attorney General declaring 
that he is a citizen of the United States. 

Plaintiff asserts that he was born in China on December 
27,1932 and that he is the son of Lee You Poy, a native born 
citizen of the United States and an honorably discharged 
veteran of World War II, and that he sought admission to 
the United States as a citizen on December 29,1948. 

Plaintiff contends that he is a citizen of the United States 
and that he was excluded by a Board of Special Inquiry at 
San Francisco which was not composed of three immigration 
officials as required by the statute, and which board did not 
comply with the Administrative Procedure Act as it was 
required to do. 

Defendant admits that the plaintiff was born in China 
and that Lee You Poy is a citizen of the United States, but 
denies knowledge as to whether or not the plaintiff is the 
child of Lee You Poy and denies that the plaintiff is a 
citizen of the United States. Defendant further contends 
that the Board of Special Inquiry w T as properly composed 
and that it was not required to comply with the Administra¬ 
tive Procedure Act. 

It is stipulated that the defendant, acting through his 
duly authorized agents has refused to admit the plaintiff 
to the United States as a citizen. 

It is further stipulated that any official government docu- 
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ments, either originals, photostats or carbons, may be in¬ 
troduced without formal proof subject to objections as to 
their relevancy, competency or materiality. 

Ross O’Donoghue, 
Assistant United States Attorney , 
Attorney for Defendant . 

Jack Wasserman, 

Attorney for Plaintiff. 

Dated: June 18, 1952. 

James R. Kirkland. 

United States District Judge. 


Findings of Fact and Conclusions of Law 
Filed January 5,1953 

This cause having come on for trial and the Court, havin 
considered the evidence adduced by both parties and havin 
considered the argument thereon, makes the following find¬ 
ings of fact and conclusions of law: 

Findings of Fact 

1. Plaintiff was born in China. 

2. He is not the son of Lee You Poy. 

Conclusions of Law' 

1. The Court has jurisdiction of this case pursuant to 
§ 903, Title 8, U.S.C. 

2. Plaintiff has failed to sustain the burden of proving 
that he is a citizen of the United States. 

3. Plaintiff is not the son of a citizen of the United States. 

4. Defendant is entitled to judgment. 

Henry A. Schweinhaut, 

Judge. 


bfj be 
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United States District Court for the District of Columbia 
Lee Kwok Dun, plaintiff. 


v. 

James P. McGranery, Attorney General of the United 

States, defendant. 

Civil Action No. 502-51 

Judgment 
January 5, 1953 

This case having come on for trial and the Court having 
fully considered evidence and argument presented on behalf 
of the parties and having determined that defendant is en¬ 
titled to judgment, as is more fully set forth in finding of 
facts and conclusions of law which have been entered herein, 
it is by the Court this 5th day of January, 1953, 

Ordered, That judgment be and the same is hereby entered 
for defendant. 

Henry A. Schweinhaut, 

Judge. 


Notice of Appeal 
Filed February 14,1953 

Notice is hereby given that Lee Kwok Dun, the plaintiff 
above named, hereby appeals from the judgment for the de¬ 
fendant entered on January 5, 1953. 

Order with Regard to Exhibits 
Filed February 18, 1953 

It is by the Court this 18 day of February, 1953 

Ordered that defendant’s exhibit No. 1 shall be trans¬ 
mitted to the Court of Appeals in its original form and shall 
not be photostated or otherwise reproduced. 

F. Dickinson Letts, 

United States District Judge. 
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Stipulation Designating Record 
Filed February 14,1953 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sists of the following: 

1. Complaint 

2 . Answer 

3. Pretrial Memorandum 

4. Transcript of Testimony 

5. Defendant’s Exhibit 1 

6. Findings of Fact and Conclusions of Law 

7. Judgment 

8. Notice of Appeal 

9. Stipulation Designating Record 


(9057) 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Was the trial court clearly erroneous in its finding of 
fact that appellant, Lee Kwock Dun, was not the son of Lee 
You Poy? 

2. Was it error for the trial court to find as a conclusion 
of law that appellant, an alien Chinese, was not entitled to a 
declaratory judgment that he is a United States citizen 
where the appellant failed to produce clear and convincing 
proof that he is actually the son of Lee You Poy, a citizen 
through whom appellant claimed such citizenship? 
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fHntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,743 

Lee Kwock Dun, appellant 


v. 

Herbert Brownell, Jr., Attorney General of the United 

States, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant, Lee Kwock Dun, sought admission to the 
United States as an American citizen. After a hearing 
before a Board of Special Inquiry in San Francisco in Janu¬ 
ary and February of 1949, he was denied such admission. 
Appellant then sought a declaratory judgment of citizen¬ 
ship in accordance with § 503 of the Nationality Act of 1940, 
8 U.S.C. § 903. 1 After a de novo judicial hearing, the trial 
court rendered judgment for the Attorney General, the ap¬ 
pellee herein. 

At trial, appellant, Lee Kwock Dun, testified that he was 
born in China on December 27, 1932 (J.A. 25), that witness 
Lee You Poy was his father (J.A. 25), that witness Lee You 
Fon was his uncle (J.A. 26), and that his mother was Tom 
Shee, who lives in China. Moreover, appellant testified 

1 Section 903, Act Oct. 14, 1940, c 876, Title I, Subchap. V, § 503, 
54 Stat. 1171, related to judicial proceedings for declaration of 
United States nationality in event of denial of rights and privileges 
as national, and is now covered by 8 U.S.C. § 1503. Section 903 
was expressly repealed by the Immigration and Nationality Act of 
June 27, 1952, c 477, Title IV, §403 (a) (42), 66 Stat. 280, eff. Dec. 
24, 1952. 
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that he has two brothers, Lee Kwock Kan" and Lee Kwock 
Bell (J.A. 93). 

Lee Kwock Kang lives in Chicago (J.A. 91), as does ap¬ 
pellant (J.A. 25) and his alleged father (J.A. 90). How¬ 
ever, each of the three reside at different locations (J.A. 91). 

Appellant’s only brother available in this country, Lee 
Kwock Kang, was not asked to come to testify on appel¬ 
lant’s behalf (J.A. S6). 

Although he admittedly had not seen his alleged son 
since he left China in 1932, when his son was an infant, Lee 
You Poy says he recognizes appellant as his son. 

Lee You Fon, appellant’s alleged uncle, claimed to have 
been present at appellant’s birth (J.A. 52). He testified 
that the first time he saw appellant in the United States was 
in 1949 (J.A. 54), and he recognized him as Lee You Poy’s 
son. 

The District Court made findings of fact (J.A. 112) to 
the effect that appellant was born in China and that ap¬ 
pellant is not the son of Lee You Poy. 

The conclusions of law (J.A. 112) of the trial court were 
that appellant had failed to sustain the burden of proving 
that he is a citizen of the United States and that appellant 
is not the son of a citizen of the United States. From the 
judgment of the trial court, appellant now brings this ap¬ 
peal (J.A. 113). 

STATUTE INVOLVED 

Revised Statutes § 1993 (2 Stat. 153) in force from April 
14, 1802, until May 24, 1934 (48 Stat. 797, 8 U.S.C. 6), pro¬ 
vides as follows: 

“Sec. 1993. All children heretofore born or here¬ 
after born out of the limits and jurisdiction of the 
United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be 
citizens of the United States; but the rights of citizen¬ 
ship shall not descend to children whose fathers never 
resided in the United States.” 

SUMMARY OF ARGUMENT 

By petitioning the Court under 8 U.S.C. § 903, appellant 
undertook a burden of proving two main issues, identity 
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and paternity. This is a burden which does not shift from 
the petitioner and is one which courts require him to sustain 
by clear and convincing evidence. 

In rejecting the testimony of witnesses whom appellant 
admits are “interested” but w T hose testimony he claims was 
uncontradicted and unimpeached, the trial court was well 
within the recognized discretion of a trier of fact who sees 
the witnesses, hears their testimony and observes their 
demeanor. The authorities certainly do not indicate that 
rejecting such testimony would be “clearly erroneous” on 
the trial court’s part. Nor do appellant’s authorities prove 
otherwise. 

If an adverse inference was drawn by the trier of fact 
from the failure of appellant to produce an alleged avail¬ 
able brother, it was justified because such testimony would 
have been material, competent and not cumulative, besides 
being indicative of a sincere effort on the part of appellant 
to sustain his burden of proof. 

If the Court drew an adverse inference from the fact of 
non-resemblance of appellant and his alleged father, it 
w^ould not be improper. Both w’ere before the Court as 
parties. Certainly a trial judge is not restricted to evidence 
he can hear; there is no judicial prohibition against his em¬ 
ploying his equally facile and discerning sense of sight. 

If the District Court drew an adverse inference from the 
fact that appellant has never resided with his alleged father 
in the United States, although they live in the same city, 
it was not error. A filial relationship is hardly indicated by 
unexplained and constant physical separation. 

Finally, if the trial court drew an adverse inference from 
the fact that appellant’s testimony before the Board of Spe¬ 
cial Inquiry differed from his testimony in the court below, 
he acted properly since contradictions in family matters 
so intimate in nature bespeak a lack of candor on the part 
of the petitioner. 

Appellant is in default of sustaining his burden of clear 
and convincing proof. To judicially award him citizenship 
on his quantum of proof would definitely be a citizenship 
by default. The trial court was not clearly erroneous in 
its findings, and its judgment should be affirmed. 
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ARGUMENT 

I 

The Issues 

The double issue in this case is identity and paternity. 
In order to achieve a judicial declaration of citizenship, it 
is necessary for appellant, under the provisions of § 503 of 
the Nationality Act of 1940, la to establish that he is the son 
of a citizen of the United States, which citizen had actually 
resided in the United States before his (appellant’s) birth. 2 

It has been conceded that Lee You Pov is a native-born 
citizen of the United States, 3 and the trial court found as a 
fact that appellant was born in China, but it also found 
as a fact that appellant is not the son of Lee You Poy. 4 
Such a finding should not be overturned unless this Court 
finds it to be clearly erroneous. 5 It was incumbent upon 
appellant to prove not only that Lee You Poy actually had 
a son born before 1934, but also that he wms that identical 
son. 

In his brief, appellant seems confused as to the issue or 
issues of this case. By way of illustration: In criticizing 
the cross-examination of appellant as to facts testing his 
local knowledge of China, appellant’s brief states: 6 

“Whether Toy Shan City was east or west, the size 
of the schoolhouse and the place of residence of a grand¬ 
mother were not a part of appellant’s or appellee’s 

la 8 U.S.C.A. § 903 (repealed by the Immigration and Nationality 
Act of June 27, 1952, § 403). 

2 Weedin v. Chin Bow, 274 U.S. 657 (1927); Wong You Henn v. 
Brownell, —U.S. App. D.C.—207 F. 2d 226 (1953). 

3 Pretrial memorandum, filed June 18, 1952 (J.A. 111). 

4 J.A. 112. 

5 Wong You Henn v. Brownell, supra. In George v. Capitol 
Traction Co., 54 App. D.C. 144, 295 F. 965, at 968, the court said: 

“The verdict of a jury and the decision of a judge who tries 
a case without a jury finally determine the facts, where the 
evidence is of such a character that intelligent persons may 
honestly differ as to what was actually proven. Murray v. 
Washington cfc Georgetown Railroad Co., 2 MacArthur 195; 
Pringle v. Guild, et al., 119 Fed. 962, 964 (C.C.).” 

0 Appellant’s Brief, p. 16. 
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case. It was not material to the substantive issues of 
the trial. There was only one substantive issue— 
paternity.’’ 

Appellee submits there vras another substantive issue to 
which those very questions had particular pertinency, 
namely, the issue of identity: Was this appellant that 
identical person who -was born of Lee You Poy and Tom 
Shee in Yon On, China? If he was that son, would he not be 
able to give testimony of that locale, which, of course, would 
help identify him? Indeed, in parts of his brief, appellant 
seems to agree that identity is an issue. In his Statement 
of the Case, appellant declares: 7 

“The issue presented herein is whether appellant, 
Lee Kwock Dun, is the son of Lee You Poy, an Amer¬ 
ican citizen.” 

This certainly refers to both the issues of identity and pa¬ 
ternity, as also did his words under appellant’s Point l: 8 9 

“. . . The sole dispute was whether appellant, Lee 
Kwock Dun, was that son.” 

II 

Burden of Proof Is on Appellant and Does Not Shift 

Courts which have dealt with the instant type of case 
have unanimously held that the burden of proof in such a 
§ 903 case is on the petitioner. 9 

7 Appellant’s Brief, p. 2. 

8 Appellant’s Brief, p. 6. 

9 In Ly Shew v. Acheson, 110 F. Supp. 50 at 58 (1953), Judge 
Goodman, in an 8 U.S.C. § 903 action, after holding that the de¬ 
gree of proof required of the petitioner should be of substantive 
parity with that required of petitioners for naturalization, stated: 

“It has been the rule in naturalization cases that an applicant 
for citizenship has the burden of convincing the court by satis¬ 
factory evidence that he is entitled to citizenship. And that 
burden never shifts to the government.” (Citing United States 
v. Schwimmer, 279 U.S. 644, 649 (1929) ; Tutun v. United 
States, 270 U.S. 568 (1926); United States v. Macintosh, 283 
U.S. 605 (1931); In Re Laws, 59 F. Supp. 179 (N.D. Cal. 
1944); Petition of Boric, 61 F. Supp. 133 (D.C. Ore. 1945); 
Petition of Sam Hoo, 63 F. Supp. 439 (N.D. Cal. 1945). 
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In Ly Shew v. Acheson, 110 F. Supp. 50 at 57, (D.C. 
Calif. 1953), Judge Goodman pointed out that, 

“The burden of proof resting upon plaintiffs is to show 
that they are persons who, because of their identity, 
are entitled to be judicially declared to be American 
citizens.” [Court’s italics.] 

Also at page 57 of the same opinion, after holding that 
a proceeding under § 903 is a primary and original action, 
and not a de novo proceeding, Judge Goodman continued: 

“But whether the suit be primary or de novo, the bur¬ 
den of proving plaintiffs’ identity rests upon plaintiffs. 
Particularly is this so when the burden is to prove 
claimants’ United States citizenship. Upon review of 
Immigration proceedings where entry into the United 
States was sought by Chinese applicants upon the 
ground that the applicants were United States citizens, 
it has been held that the burden of proving applicants 
to be children of American citizens rested upon ap¬ 
plicants. Wong Ying Loon, 108 F. 2d 91 (9th Cir. 
1939); Flynn ex rel. Yee Suey v. Ward, 104 F. 2d 900 
(1st Cir. 1949); Ex parte Yee Fong Fook, 74 F. Supp. 
6S (N.D. Calif. 1948).” 


Ill 

Nature of Appellant’s Burden of Proof 

Trial courts which have had extensive experience in the 
instant type of petition have determined that the quantum 
of proof should neither be a mere preponderance of the evi¬ 
dence, as in a civil case, nor beyond a reasonable doubt, as 
in a criminal case. Adopting a position that is closer to 
the latter than the former, they have required clear and 
convincing proof that a person is entitled to citizenship. 
Wong Guntv. McGranery, 111 F. Supp. 114 (N.D. Cal. 1953); 
Ly Shew v. Acheson, supra. 

In the Wong Gum case, supra, the court did find clear 
and convincing proof and declared petitioner to be a citi¬ 
zen in the following language (p. 116): 

“There is one very important thing about this case 
which differs from most of the cases of this nature. 
In most of these cases, the mother of petitioner is in 
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China. Here the mother has been married to the 
alleged father since 1926 and has been living with her 
husband in California from 1947 to date. In addition 
to the offspring born to them in China, another child 
was born to them in California in 1950. There is an 
actual physical family relationship existing here in 
California, a situation which we do not find in most 
cases. 

“In most cases, there appear at trial the alleged 

father and one or more of his friends who testify that 

plaintiff is the son of the alleged father. In this case, 

we have the testimony of the plaintiff, his father, his 

mother, his maternal uncle, and a woman who is not a 

relative who knew plaintiff in China when he was eight 

years old. Without the testimony of the mother, this 

case would be a great deal like the Ly Shew and Mar 

Gong cases above mentioned, but the presence of the 

mother at the trial as a witness makes a great deal of 

difference. In the absence of the mother, a court might 

very well find that no witness is perjuring himself, -that 

a husband who has never seen his son until the son 

comes to the United States mav also believe that he is 

* 

the father, that his friends may also believe that he is 
the father, but that they may be honestly mistaken or 
that their testimony, because they cannot be sure of 
their statements, does not appear to the Court to be 
clear and convincing. However, there is no question 
but that the mother in this case knows whether or not 
Wong Sun is the father. It is possible for the mother 
to commit perjury, but it is hardly probable that she 
is mistaken. I feel that the mother in this case is tell¬ 
ing the truth. I find, therefore, that there has been 
clear and convincing proof that Wong Sun is the father 
of the plaintiff.” 

Measured by Judge Friedman’s above-quoted rationale 
in the Wong Gum, case, the instant case on its facts alone 
falls far short of that clear and convincing proof courts 
deem necessary in this type of case. 

In Ly Shew v. Acheson, supra, Judge Goodman, in deny¬ 
ing a declaration of citizenship on facts quite similar to 
the instant case, stated (p. 59): 

“The court does not find that the plaintiffs and their 
witnesses are not telling the truth. But rather I cannot 


8 


tell whether they are or not. Their evidence has neither 
the satisfactoriness or clarity or convincing character 
that justifies, in effect, the conferring of American 
citizenship. ” 

IV 

Trial Court’s Evaluation of Appellant’s Proof Was Not Clearly 

Erroneous 

Appellant claims that direct, uncontradicted, unim¬ 
peached, credible testimony may not be disregarded. But 
in Quock Ting v. United States, 140 U.S. 417 at 420 (1891), 
the Supreme Court refused to set aside a judgment where 
the uncontradicted testimony of a witness was disregarded: 

“Undoubtedly, as a general rule, positive testimony 
as to a particular fact, uncontradicted by anyone, should 
control the decision of the court; but that rule admits 
of many exceptions. There may be such an inherent 
improbability in the statements of a witness as to in¬ 
duce the court or jury to disregard his evidence, even 
in the absence of any direct conflicting testimony. He 
may be contradicted by the facts he states as completely 
as by direct adverse testimony; and there may be so 
many omissions in his account of particular transac¬ 
tions, or of his own conduct, as to discredit his whole 
story. His manner, too, of testifying may give rise to 
doubts of his sincerity and create the impression that 
he is giving a wrong coloring to material facts. All 
these things may properly be considered in determining 
the weight which should be given to his statements, 
altho there be no adverse verbal testimony adduced.” 

In the instant case, the trial court exhibited a mindfulness 
of this general rule and its exceptions when it pointed out 
that it felt the burden of proof had definitely not been 
carried, 10 that “the boy’s testimony, as contrasted with 
what apparently was his testimony, in substance, and 
certainly in its important elements before the Board of Spe¬ 
cial Inquiry, is really replete with inconsistencies. . . .” n 
In addition, the trial judge pointed to the fact that “there 
has been a total and absolute disassociation of the family 


10 J.A. 105. 

11 Ibid. 
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relationship,” 12 and further, that “there is no evidence of 
any kind of filial relationship at all among members of these 
families.” 13 All these circumstances could quite properly 
be considered by a trial court in evaluating testimony which 
was not directly contradicted or impeached by other testi¬ 
mony or witnesses. 

A significant factor of which the trier of fact should be 
mindful is the interest of the witness in the outcome of the 
litigation. In his brief, 14 appellant admits that his uncle 
and father were “interested witnesses,” as, of course, is 
he, himself. Recently, the Court of Appeals for the Ninth 
Circuit has in a similar § 903 proceeding stated : 13 

“This court has had occasion recently to uphold the 
findings made by the trier of facts which refused to 
credit a witness’ testimony even although that testi¬ 
mony is not contradicted. National Labor Relations 
Bd. v. Howell Chevrolet Co., 204 F. 2d 79, 86, (affirmed 
Howell Chevrolet Co. v. Labor Bd., — U.S. —, Dec. 14, 
1953). Upon the plaintiff’s own theory, all of the wit¬ 
nesses who testified on his behalf are interested and 
when viewed in this light their mere say-so does not 
have to be accepted. Flynn ex rel. Yee Suey v. Ward, 
(1st Cir.), 104 F. 2d 900, 902; Heath v. Helmick, (9 Cir.) 
173 F. 2d 157,161.” 

The careful scrutiny which courts will give to testimony of 
“interested witnesses” where citizenship is concerned is 
alluded to in the two following expatriation cases: 

Minoru Hamamoto v. Acheson, 98 F. Supp. 904 (S.D. Cal. 
1951), involved a petitioner who sought a decree of citizen¬ 
ship. The crucial question turned on whether he had ex¬ 
patriated himself by returning to Japan and serving in the 
Japanese army. Judge Byrne, in finding that petitioner did 
lose his citizenship, held (p. 906) : 

“The Court is not bound to accept testimony even 
when unimpeached or not directly contradicted, against 

12 J .A. 106. 

13 Ibid. 

14 Appellant’s Brief, p. 7. 

13 Mar Gong v. Herbert Brownell, Jr., (No. 13,787, Jan. 12, 1954, 
9th Cir.). 
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presumptions or contrary reasonable inferences from 
other facts in evidence. [Citing cases.] Such presump¬ 
tions and inferences create a conflict for the determina¬ 
tion of the trier of facts. In passing on the credibility 
of witnesses and the weight to be given their testimony, 
the trier of fact may consider their interest in the result 
of the case, their motives, the manner in which they 
testify, and the contradictions appearing in the evi¬ 
dence. Applying this test in the instant case leads the 
court to the conclusion that the plaintiff has failed to 
overcome the presumption that he was voluntarily ex¬ 
patriated by serving in the Japanese army.” 

In Toshio Kondo v. Acheson, 98 P. Supp. 884 (S.D. Cal. 
1951), another situation where an American returned to 
Japan to serve in the Japanese army, the court repeated 
the thought that in passing on the credibility of witnesses 
and the weight to be given their testimony, the trier of fact 
may consider their interest in the result of the case, their 
motives, the manner in which they testify, and the con¬ 
tradictions appearing in the evidence. 

Appellee has attempted to show that testimony, even 
though it be direct and unimpeached, can be disregarded 
if it should come within the exceptions to the general rule 
indicated by the court in Quock Ting v. United States, supra. 
If the District Court felt that there was inherent improb¬ 
ability in the statements of the witnesses, if there had been 
so many omissions and/or contradictions in appellant’s nar¬ 
rative, if his conduct or manner of testifying had raised 
doubts as to his sinceritv, then the testimony could be dis- 
regarded even though no adverse verbal testimony had been 
adduced. Substantially enhancing this consideration is 
the fact that all of appellant’s testimony, by his own ad¬ 
mission, has been elicited from “interested witnesses,” and 
this constitutes his proof in a type of action where the courts 
require that proof to be clear and convincing. 

V 

Appellant’s Authorities Are Distinguishable 

“Direct, uncontradicted, unimpeached, credible testimony 
herein as to relationship may not be disregarded.” That 
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statement of appellant’s first point actually begs the very 
question it purports to answer. The real question could 
be phrased—Must direct, uncontradicted and unimpeached 
testimony, of necessity, be credible? In support of his point 
appellant cites Chesapeake & Ohio Ry. v. Martin, 283 U.S. 
209 (1930), For an v. Commissioner of Internal Revenue, 
165 F. 2d 705 (5th Cir. 1948) and San Francisco Ass’n. for 
the Blind v. Industrial Aid, 152 F. 2d 532 (8tli Cir. 1946). 
The Chesapeake decision was rendered on a demurrer to 
the evidence in a contest concerning an interstate bill of 
lading. Even though he stood up under cross-examination, 
the jury refused to accord any weight to one witness’s testi¬ 
mony because he was an agent of the company. Prescinding 
from the fact that there an actual jury was dealing with 
a totally different set of facts than the trial judge in the 
instant case, still even the language employed by the ap¬ 
pellate court in that case is not at war with appellee’s 
position (2S3 U.S. at 216): 

“We recognize the general rule, of course, as stated 
by both courts below, that the question of credibility of 
witnesses is one for the jury alone; but that does'not 
mean that the jury is at liberty, under the guise of 
passing, upon the credibility of a witness to disregard 
his testimony, when from no reasonable point of view r 
is it open to doubt.” 

Certainly, there w r as here a very reasonable point of view 
from which appellant’s testimony and that of his “in¬ 
terested witnesses” w r ere open to doubt. 

The Foran case was a tax case. The burden of proving 
that Foran was holding certain oil property with a purpose 
and intent other than investment (Foran testified invest¬ 
ment was his purpose) w^as on the Commissioner. When 
the latter failed to produce countervailing evidence, Foran’s 
testimony as to his intent could not be ignored. Unlike 
the Foran case, appellant in the instant case has the burden 
of proof—and that proof must be clear and convincing. 
Moreover, there is countervailing evidence in the case at 
bar; appellant has contradicted himself by inconsistent 
testimonv. 
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San Francisco Ass’n. was a trademark case. A witness 
testified to the manner in which tabulations attached to 
answers to interrogatories were made from original records. 
This unimpeached testimony from a competent source 
could not be ignored. Such competent testimony is absent 
in the case at bar, and the testimony of the witnesses who 
did appear suffers in credibility since all were “interested 
witnesses. ’ ’ 

We are next referred to Stone v. Stone, 78 U. S. App. 
D. C. 5, 136 F. 2d 761 (1943), a suit for annulment on the 
ground of fraud. Plaintiff wife testified that at the time of 
their marriage her husband had concealed from her the 
fact that he had a venereal disease. In rejecting the un¬ 
contradicted testimony of the wife, the trial court was held 
to have erred since that testimony was actually corroborated 
by the fact that the husband had such a disease in addition 
to “other disinterested evidence of surrounding physical 
facts.” 

But appellant’s case here has not exhibited such factual 
corroboration of identity or paternity, and it is interesting 
to note that Judge Edgerton’s concurring opinion in the 
case appellant cites 16 espouses a position at odds with 
appellant’s stand in the instant case: 

“The District Court, in my opinion, was free to give 
as much inartificial weight to the probability of the 
doctor’s doing his duty, and so little weight to appel¬ 
lant’s testimony, as to find that her burden of proof 
was not discharged.” (p. 765) 

Judge Edgerton’s words take on even more weight when 
we realize that the burden of proof in the Stone case—as 
also in the foregoing three cases cited by appellant on this 
proposition—was merely the preponderance of the evidence 
burden and not the larger requirement of “clear and con¬ 
vincing proof” which courts have required in §903 suits. 

Appellant’s second line of authority supporting his first 
point consists of Walker v. Warner, 31 App. D. C. 76 (1908), 
Brown v. Peterson, 25 App. D. C. 359, 363 (1905), and 


16 Stone v. Stone, supra. 
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George v. Capital Traction Co. 54 App. D. C. 144, 295 Fed. 
965 (1924). The Walker case and the Brown case were suits 
over real property. Their legal issue turned on the amount 
and the character of the evidence required for a court to 
properly direct a verdict. The Brown case, on which 
Walker relies, never went to a jury. How these cases can 
be authority for an evidentiary proposition in the instant 
case where the trial judge was the trier of both fact and 
law is not too clear. Appellee has already treated of George 
v. Capital Traction Co., and has, in fact, cited it in support 
of his own position in footnote 5 herein. 

Pennsylvania R. Co. v. Chamberlain, 288 U. S. 333 (1933), 
cited by appellant, concerned a fact situation quite different 
from that at bar. A railroad man was killed in the yard. 
The issue was: Did death result from two cars coming 
together? Three witnesses who were in close proximity 
heard no crash; one witness at a distance heard a loud 
crash. The Court properly stated (288 U. S. at 341): “ ‘A 
rebuttable inference of fact,’ as said by the court in the 
Wabash Railroad case, ‘must necessarily yield to evidence 
of the actual occurrence/ ” 

In the instant case, there was no proof of “the actual 
occurrence” on either the issue of paternity or the issue of 
identity was produced in the District Court. 

VI 

No Improper Inferences Were Drawn by the Trier of Facts 

Appellant assigns as error the drawing of adverse in¬ 
ferences by the trial judge with respect to (1) appellant’s 
failure to produce other witnesses; (2) appellant’s lack 
of resemblance to his alleged father; (3) appellant’s sep¬ 
arate residence from that alleged father; and (4) appel¬ 
lant’s failure to testify consistently in San Francisco and 
at trial in the District Court for the District of Columbia 
(Br. at p. 8). 

To support the first of these four contentions, appellant 
argues that he produced the alleged father and uncle of ap¬ 
pellant and that to produce the alleged brother, Lee Kwock 
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Kang, would make for cumulative testimony. We are cited 

to the case of DeGregorio v. United States, 7 F. 2d 295, 296 

(2d Cir. 1925) as authority. 17 An examination of that 

authority reveals that it was a Volstead Act case made bv 
* * 

two police officers who seized a still. When the defense 
counsel was contesting the trial court’s refusal to give the 
adverse inference charge because only one officer testified 
at the trial, the appellate court said (p. 296) : 

“Only one of the officers was called at the trial, and 
the court refused to charge as a matter of law that the 
failure to call the other created an inference that his 
testimony would have been unfavorable to the prose¬ 
cution. The rule has been much misunderstood and is 
often misapplied. It does not obtain when the uncalled 
witness is purely cumulative and when he was not in 
a better position to know the facts than those who were 
called.” 

Appellee had never sought a rule as a matter of law that 
Lee Kwock Kang’s testimony wmuld be unfavorable; ap¬ 
pellee simply seeks to point out that appellant’s failure to 
offer all available and pertinent testimony bespeaks an un¬ 
willingness or inability to carry his burden of proof in such 
a case where clear and convincing proof is requisite. Nor 
would Kang’s testimony be cumulative as was the testimony 
of the other police officer in appellant’s authority, where 
they w’ere simultaneous witnesses to the same event and 
represented an identity of interest, Kang is allegedly of 
different relationship to appellant than is either Lee You 
Poy or Lee You Fon. His testimony, if he could give such, 
as to the identity of Lee Kwock Dun and the paternity of 
Lee You Poy would go to the ultimate issues of the litigation. 

17 Redwood Steamship Co. v. United States Shipping Board. et al., 
18 F. 2d 382 (9th Cir. 1927), which appellant cites as being in accord 
•with his authority, the DeGregorio case, also concerned cumulative 
evidence. There was a collision of two ships in San Francisco Bay. 
Five or six eyewitnesses testified. The court ruled that no infer¬ 
ence could be drawn from failure to call the helmsman from one 
of the vessels, for his testimony could onlv be cumulative. 

Unlike the instant case, this was an example of obviously cumula¬ 
tive testimony. 
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By virtue of his difference in interest and his difference in 
observational vantage point his testimony would be any¬ 
thing but cumulative. It was, therefore, not improper for 
the trial judge to infer that testimony from Lee Kwock 
Kang would not aid appellant in carrying his burden of 
proof. 

In Wong You Henn v. Brownell, supra, this Court upheld 
the District Court in drawing an unfavorable inference from 
the failure of the plaintiff to take certain relevant deposi¬ 
tions in Hong Kong after obtaining from the court a con¬ 
tinuance for that purpose. We think it was not error here 
for the trial court to infer that if Lee Kwock Kang could 
actually testify to a father-son relationship between Lee 
You Pov and Lee Kwock Dun, and to the identity of that 
Lee Kwock Dun in reference to the appellant herein, he 
would have been called to testify. 

With respect to appellant’s contention that the trial 
court improperly drew an adverse inference from the fact 
appellant did not resemble his alleged father, it should be 
stated that the record does not substantiate such an assign¬ 
ment of error. In its opinion 18 the District Court mentioned 
that appellant and the alleged father lacked a common 
resemblance, but then the Judge added by way of qualifi¬ 
cation: “I do not suggest that in itself proves anything 
. . . but when you take that along with the other elements 
in the whole picture, and I think it must be taken into con¬ 
sideration, surely the burden must be fairly strong upon 
an alleged father to establish the paternity of an alleged 
son.” 

One of the chief issues here was identity. Resemblance is 
certainly an element of identification, so it would not have 
been improper even if the trial judge had put more reliance 
on the fact of non-resemblance than he actually did. 

Appellant’s authorities not only do not prove the trial 
court’s action to be erroneous, but they also are at a tan¬ 
gent to the actual point in issue. Adams v. State, 219 S. W. 
460 (1920) involved a criminal charge of seduction. The 


18 J.A. 106. 
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prosecutrix appeared in court before the jury holding the 
resulting baby in her arms. When her counsel argued to 
that jury that said child (which was not in evidence) re¬ 
sembled the defendant, it was held to be improper. Equally 
inapplicable and distinguishable on its facts was Williams 
v. State, 85 So. 917 (1920), a proceeding in bastardy. The 
child, not in evidence, was carried by the prosecutrix and 
reference was made of its resemblance to the alleged father 
in front of the jury. This was held to be error. 

Woodward v. United States, 167 F. 2d 774 (8th Cir. 1948), 
to which we are referred, actually supports appellee’s posi¬ 
tion rather than appellant’s. Photographs had been re¬ 
ceived in evidence in an insurance case where the issue was 
one of identity. What the court excluded was opinion 
testimony of witnesses as to family resemblance. 10 

Moreover, appellant maintains that his residence sepa¬ 
rate from that of his alleged father should not give rise 
to an adverse inference of non-paternity. For authority we 
are referred to United States v. Ross, 92 U. S. 281 (1875); 
Pennsylvania, R. Co. v. Chamberlain, 28S U. S. 333 (1933); 
Alexander v. Standard Accident Ins. Co., 122 F. 2d 995 
(10th Cir. 1941); Gidf Refining Co. v. Mark C. Walker & 
Sons, 124 F. 2d 420 (6th Cir. 1942); and Troutman v. 
Mutual Life Ins. Co., 125 F. 2d 769 (6th Cir. 1942) (Br. at 
p. 11). With the exception of the Ross case and the Pennsyl¬ 
vania R. Co. case, which appellee has endeavored to distin¬ 
guish on page 13 of this brief, all the remaining authorities 
stand for the proposition that it is wrong to submit to a 
jury a choice of probabilities or to build inference upon 


19 “The refusal of the court to receive evidence that there was 
a family resemblance between the insured and James B. Woodward 
was. in our opinion, not prejudicial error. Pictures of both had been 
received in evidence. The questions relating to resemblance to 
which objections were sustained, did not call for a word picture 
of the insured’s physical appearance and that of James B. Wood- 
w’ard, but called, rather, for opinions of witnesses as to whether 
there was, or whether they had noticed a family resemblance or 
a physical similarity of bone structure of the face and head. We 
think the court was justified in excluding this evidence.” (167 F. 
2d at 780). 
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inference. We have no quarrel with this. But no jury 
sat in the instant case, and no choice of probabilities was 
therefore submitted, nor were inferences on inferences in¬ 
dulged in by the trial court. From the fact that appellant 
had never resided with his alleged father, either before 
or after his arrival in the United States, and the fact that 
the record is devoid of any instances where one even visited 
the other in the United States, it is logical to infer that no 
filial relationship existed. 

The Ross case is too far afield to be helpful as authority 
here. There the Supreme Court, in holding that it was 
error for the trial court to rule as a presumption of law 
that certain bales removed from government wagons were 
part of bales received at a government warehouse, stated 
(92 U. S. at 283): 

“These [circumstances] seem to us to be nothing more 
than conjectures. They are not legitimate inferences, 
even to establish a fact; much less are they presump¬ 
tions of law. They are inferences from inferences, 
presumptions resting on the basis of another presump¬ 
tion. Such a mode of arriving at a conclusion of fact 
is generally, if not universally, inadmissible.” 

In the instant case the trial court did not infer there was 
a lack of filial relationship from an inference that appellant 
and his alleged father resided at different places. That 
they resided separately is a fact, not an inference, a fact 
to which appellant himself testified. 

Appellant’s final points of argument can be summed up 
in these questions: (1) Was there such confusion and mis¬ 
interpretation of testimony through the interpreter that 
appellant’s case was prejudiced? The record is devoid of 
any such indications. There was no confusion, the wit¬ 
nesses and appellant were not intimidated, and the inter¬ 
preter was of their own choosing, hence, no prejudice. 

And, (2) was it error to admit and give weight to the prior 
inconsistent collateral statements of appellant and his 
alleged relatives? The testimony of appellant and his al¬ 
leged father before the Board of Special Inquiry is certainly 
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relevant, and since they are parties it is admissible, both 
for its probative value and for purposes of impeachment. 20 
In Siu Say v. Nagle, 295 Fed. 676, 676 (9th Cir. 1924), a case 
involving similar facts, the Court held: 

“In cases of this character experience has demon¬ 
strated that the testimony of parties in interest as to 
the mere fact of relationship cannot be safely accepted 
or relied upon. Resort is therefore had to collateral 
facts for corroboration or the reverse. If the witnesses 
are in accord as to a number of collateral facts which 
they should know* if the claimed relationship exists, 
and probably would not know if the claim of relation¬ 
ship did not exist, there is at least a reasonable prob¬ 
ability that the testimony is true. If, on the other 
hand, the witnesses disagree as to collateral facts which 
they should or would know if the claimed relationship 
exists, especially such an important fact as membership 
in the immediate family of the parties, there is a strong 
probability that the claim of relationship is false and 
fraudulent.” [Here, the court quotes an excellent 
excerpt from The Santissima Trinidad, 7 Wheat. 283- 
337, 1822.] 

It must be realized that the only method of checking on 
the truth of petitioner’s claim of citizenship is by interroga¬ 
tion of petitioner and his alleged relatives as to matters 
which often must be collateral but which can help to estab¬ 
lish identity vel non. Records or testimony from Com¬ 
munist Occupied China, the birthplace of petitioner, are 
impossible to obtain. Unless the District Court is to grant 
a citizenship by default, i. e., in default of the government’s 
proof of non-citizenship, a standard of a clear and con¬ 
vincing burden of proof must be sustained by appellant. 

The case of Siu Say v. Nagle, supra, from which we have 
just quoted, was followed expressly in Gan Seow Tung v. 
Clark, 83 F. Supp. 482 (S. D. Cal. 1949), a case whose fact 
situation followed the pattern of the case at bar. In denying 
citizenship to the petitioner, that court held (83 F. Supp. 
at 486): 

20 Counsel for appellant waived objection as to admissibility 
(JA. 95, 96). 
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“In that testimony of the petitioner’s mother, as well 
as in the testimony of the petitioner and others taken 
before the Immigration and Naturalization Service, 
and also at the trial, questions and cross questions were 
asked concerning whether or not the petitioner spoke. 
See Yip or Son Yip, and whether or not the mother 
was a ‘bound foot woman’ or a ‘natural foot woman,’ 
the time and place of the marriage to petitioner’s 
alleged father, the personal history of the mother, and 
her residence as well as that of petitioner. 

“Except for the petitioner and his father, the court 
did not have the benefit of personal observation of the 
witnesses at the time they testified. But the testimony 
and statements made at different times in the depart¬ 
mental proceedings and at the trial, by the father, the 
petitioner, and the mother are so conflicting and con¬ 
tradictory on the above mentioned things and others, 
that there cannot be said to be a preponderance of 
evidence in favor of paternity of petitioner by Gon Bie 
Hoy, the alleged father. 

“An analysis of these conflicts and contradictions 
would prolong this memorandum beyond any necessary 
length. Sufficient to say that they are numerous and 
irreconciable, [citing Siu Say v. Nagle, supra] which 
coupled with the court’s observations of the witnesses 
produced at the trial, leaves the petitioner with having 
failed to sustain his burden of proof that he is a citizen 
of the United States.” 

Nor do the cases cited by appellant hold differently than 
the authorities above quoted. For example, in Chung Pig 
Tin v. Nagle, 45 F. 2d 484 (9th Cir. 1930), the court found 
substantial agreement over a very wide range of topics. 
To borrow from appellant’s brief, 21 the court said (45 F. 
2d at 484): 

* ‘ In all of this testimony there was such general agree¬ 
ment, and the scope of the examination was so broad 
as to preclude any reasonable probability of coaching 
or collusion.” 

The same is true of Young Len Gee v. Nagle, 53 F. 2d 448 
(9th Cir. 1931), which is also cited by appellant. There the 


21 Appellant’s brief, p. 17. 
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court found a substantial agreement in a wide range of sub¬ 
jects by the plaintiff, his father, brother and a disinterested 
witness. 

Appellant is not aided by the holdings of these cases 
when their rule is applied to the facts of the instant case. 
Our record is devoid of such substantial agreement over a 
broad range of facts. Moreover, our witnesses are but 
three in number, and all admittedly “interested witnesses.” 

A passage from Go Lun v. Nagle , 22 F. 2d 246 (9th Cir. 
1927), is quoted near the end of appellant’s brief" 2 to the 
effect that right of entry cannot be denied because of im¬ 
material and unimportant discrepancies in testimony cover¬ 
ing a multitude of subjects. In the instant case, however, 
the discrepancies singled out by the trial court were ma¬ 
terial to the issue of identity as w’ell as paternity and were 
definitely not unimportant. But appellee should like to point 
out that the paragraph immediately preceding, and which 
actually prefaces that which appellant’s brief quotes, 
strongly supports appellee’s position on collateral matters. 
The court said: 23 

“We may say at the outstart that discrepancies in 
testimony, even as to collateral and immaterial matters, 
may be such as to raise a doubt as to the credibility of 
the witnesses and warrant exclusion; but this cannot 
be said of every discrepancy that may arise.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Joseph M. F. Ryan, Jr., 
Assistant United States Attorneys. 


22 Appellant’s brief, p. 18. 

23 22 F. 2d 246 at 247 (9th Cir. 1927). 
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1. Burden of Proof. Appellee asserts that the burden 
was on appellant to establish his case by more than a pre¬ 
ponderance of the evidence (Brief p. 6). This view was 
recently rejected by the Ninth Circuit Court of Appeals in 
Mar Gong v. Brownell , 209 F. 2d 448 (C. A. 9,1954), where 
the Court said: 

“We are also of the view that no special quantum of 
proof should be exacted from any person claiming 
American citizenship merely because of his racial 
origin.” 1 


1 “We agree with this statement but think it could well be expressed in 
more emphatic language.” Lee Wing Hong et al. v. Dulles, No. 10985, 
C. A. 7, July 30, 1954. Ly Shew v. Dulles, 110 F. Supp. 50, relied on by 
appellee (pp. 6-S of their brief) was reversed on August 18, 1954 by the 
Ninth Circuit Court of Appeals (No. 13,808). 

( 1 ) 
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Judge HoltzofF in following this opinion observed in Lou 
Goon Hop v. Dulles, 119 F. Supp. 808 (Dist. of Col., 1954): 

“The plaintiff of course has the burden of proving 
his claim, but he has to establish it by a fair preponder¬ 
ance of the evidence and not beyond a reasonable 
doubt.” 

2. Uncontradicted Evidence. Appellee disputes the rule 
that uncontradicted credible testimony may not be disre¬ 
garded (Brief p. S et seq.). 

We are here concerned with the direct evidence of appel¬ 
lant’s father, present at his birth, that appellant was his 
son (J. A. 90-95). His uncle, likewise present at his birth, 
identified appellant as the person he claimed to be, and 
identified him by a scar which appellant received at the 
age of four or five in the uncle’s presence (J. A. 53, 54). 

This testimony was uncontradicted and unimpeached. 
This was the unopposed evidence as to the actual occurrences 
to which Pennsylvania R. Co. v. Chamberlain, 2S8 U. S. 333 
(1933) requires rebuttal inferences of fact to yield. And, 
appellee does argue here, as the Court below believed, that 
failure to produce the cumulative testimony of appellant’s 
brother and the fact that appellant and his father resided 
apart (Brief p. 15, 17) gave rise to inferences which rebut 
the actual occurrence of appellant’s birth as the son of Lee 
You Poy. 

The conclusive effect of uncontradicted testimony of in¬ 
terested witnesses was recently acknowledged in Nicholas 
v. Davis, 204 F. 2d 200 (C. A. 10, 1953) w T here the Court 
said: 

“When controlling, positive and uncontradicted evi¬ 
dence is introduced, and when it is unimpeached by 
cross-examination or otherwise, is not inherently im¬ 
proper, and no circumstances reflected in the record 
cast a doubt on its verity, then under the principles laid 
down in Chesapeake & Ohio Ry. Co. v. Martin, 283 U. S. 
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209, 51 S. Ct. 453, 75 L. Ed. 983, it may not be disre¬ 
garded, even though adduced from interested wit¬ 
nesses, and no question of credibility or issue of fact 
is presented for determination by the jury.” 2 

In Twentieth Century Fox Film Co. v. Dieckhaus, 153 
F. 2d 893 (C.A. 8, 1946) the Court declared: 

“. . . the law does not permit the oath of credible 
witnesses testifying to matters within their knowledge 
to be disregarded because of suspicion that they may 
be lying. There must be impeachment of such witness 
or substantial contradiction, or, if the circumstances 
raise doubts, they must be inconsistent with the positive 
sworn evidence on the exact point . . .” 

See also: San Francisco Ass’n for the Blind v. Industrial 
Aid, 152 F. 2d 532, 536 (C. A. 8,1946). 

In the instant case there isn’t the slightest evidence in¬ 
consistent with the sworn testimony as to appellant’s birth. 
Inference, surmise and suspicion alone were utilized to 
rebut the uncontradicted evidence of birth. 

The Fifth, Sixth and District of Columbia Circuits as 
well as the Tenth and Eighth follow the rule that uncon¬ 
tradicted testimony may not be disregarded. The rule of 
the Fifth Circuit is set forth in United States v. Johnson, 
208 F. 2d 729 (C. A. 5, 1953); National Labor Relations 
Board v. Ray Smith Transport Co., 193 F. 2d 142 (C. A. 5, 
1951); Foran et al. v. Commissioner of Internal Revenue, 
165 F. 2d 705 (C. A. 5,1949); Gibson v. Southern Pacific Co., 
67 F. 2d 758 (C. A. 5, 1933) and Alabama Title and Trust 
Co. v. Millsap, 71 F. 2d 518 (C. A. 5,1934). 

In National Labor Relations Board v. Ray Smith Trans¬ 
port Co., supra, the Court declared: 

“. . . Although the circumstances may support the 
inference of a fact, if it is shown by direct unimpeached, 

2 See also: Pence v. United States, 316 U. S. 332, 339, 340 (1942). 
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uncontradicted, and reasonable testimony which is con¬ 
sistent with the circumstances that the fact does not 
exist, no lawful finding can be made of its existence 

y y 


The rule in the Sixth Circuit, is set forth in Loescln & 
Green Construction Co. v. Commissioner, 211 F. 2d 210 
(C. A. 6, 1954). 

The controlling cases in the District of Columbia are set 
forth at page 7 of our main brief. See also: 8 A. L. R. 809 
and Newton v. Pope, 1 Cow. (N. Y.) 109 (1823). 

To the contrary are cases in the Ninth Circuit, Mar Gong 
v. Brownell, 209 F. 2d 448 (C. A. 9, 1954); Hamamoto v. 
Aches on, 98 F. Supp. 904 (F. D. Cal., 1951) and cases in the 
Second Circuit, Dyer v. MaaDougall, 201 F. 2d 265 (C. A. 2, 
1952). 

3. The Error Below. In Mar Gong v. Brownell, supra, at 
page 452 the Court said: 

“The situation here is in many respects similar to 
that which confronted us in Takehara v. Dulles, supra, 
in which we reversed the judgment of the trial court 
denying a similar application for adjudication of citi¬ 
zenship for the reason that we were convinced that the 
trial court in making its finding had done so in reliance 
upon considerations which in our opinion should have 
carried no weight in that particular case.” 

See also: Ly Shew v. Dulles, C. A. 9 No. 13,808 (August 
18, 1954). 

A reading of the oral remarks of the court below leaves no 
doubt that the direct positive testimony of birth herein as the 
son of an American was rebutted by inference and surmise 
from failure to produce a witness who could not remember 
the details of appellant’s birth (appellant’s brother was one 
year older), from non-resemblance, from the fact that ap¬ 
pellant resided apart from his father who had irregular 
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employment hours and from inconsistent statements on 
collateral matters. 

The Court below erred because it improperly drew ad¬ 
verse inferences from the foregoing, and because it utilized 
rebuttable inferences to overcome positive uncontradicted 
testimony as to the actual occurrence of appellant’s birth 
as the son of an American citizen. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Building, 
Washington 4, D. C. 

Nathaniel S. Ruvell, 

Irving Trainen, 

David Carliner, 

Of Counsel. 


(7582) 


